TR 7"7 '010 X,p3 2"2 .7"'02

— 9910 TARY PPUY IR RO 7 MR
N2ur 9% said; if he claims and says, etc.

OVERVIEW

The &3 discusses how it is possible to find o°7v that the P*nn was in possession
of his house for three consecutive years day and night. »ax answered that the
neighbors know. ¥27 answered that the 0°7¥ are the tenants who lived there for the
past three years (but did not pay the rent as of yet). X701 » assumes that 2°7v who
testify that the P>t lived in this house for three years, are acceptable, even if they
do not say we know he was there all the days and nights. However if the “v7vn
claims that he knows for sure that the p°11n was not there on certain nights, then the
P17 is obligated to produce witnesses that he lived there 79°921 01°2 w"3. The & n3
concludes that X w1 7% admits that if the 2v7yn was a peddler, then "2 will
demand that the 07y for the p1n testify specifically that he lived there a2 w'"i
m2°22). This is the interpretation and text of the X1 according to the a2"awA. Our
mooin will briefly discuss the opinion of the 0"2w", and then offer two alternate
interpretations of the X7na.

mooIN asks:

— 1713 HNWI XY INAN 33 PV KY 23 10909991 WI1199Y 55791 93 PNYY 1939 AYpn
The 2'"2%1 has a difficulty, according to the interpretation of [2"2w1] (*"w9)
who maintains that (unless the 2v7vn specifically demands it) all that the o7y are
required to testify is that the p*1mn lived here for three years, without being specific
whether it was 777°%21 272 "3 or not; even if the 7v1yn did not claim that the porn
should produce witnesses that he lived in the house three complete years day and

night, why should we (7"°2) not ask the o>7v whether the p>1n was there 77721 ova w"s.
The reason we should ask, is —

— 29N DY PYTI 1IN NNIY D
Because perhaps the 2°7¥ do not know concerning the nights, whether the prmn
indeed was there.? Probing these o7y will assure -

! The o7w1pa WD generally refers to >"w7. We do not have >"w78 on this X3, Here are some options to choose
from. A. moon (as well as the 0"aw") perhaps had a previous version of *"w1 on 2"2, B. maoin refers to 0"aw" "5 as
the o7vNPR w17 s since it filled that void. C. The o"awn perhaps also distributed his w179 in 2°0701p as *"w did. See
R "7 0w
2 We are not concerned that perhaps the 0>7v know that the P> was not there during the nights. If that were the case,
they would not, in good conscience, testify that the *1mn made a proper 7.
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— 1919 RYY 1199 Yy N8I XYY
that we do not unjustifiably remove the 7y7vn from his property, based on
their testimony.

— 2901 YN 91PN XY ONAN 733 IN) 192 PYINT 1IN HTY Y9249
for by all testimony we inquire properly to assure that the verdict is based on
proper testimony and here also, why do we not investigate them on account of
the doubt that we have, namely that they are not aware concerning the nights.?

N1v0IN answers:
— Y950 HY DIPTI 1IN PN 1IN IPON DINN Y 1I¥NY 11997 NOT XD INY)

However this is not a valid challenge, for since they testified concerning the
days; that the poinn was there during the days, even if the 0’7V were to say
(originally, or) subsequently after we question them, ‘we do not know concerning

the nights’; whether the p1n was there or not, nevertheless —
— 99 NYINTIAVY YI¥ID oy NY ON MYI93 919) 97 001 9TV 1922 NINON

It is presumed that since he dwelled in the house during the days, he dwelt there
also in the nights. Therefore there is no point in questioning the *0>7v unless the

7v7yn claims that the poinn certainly did not dwell in the house during the nights.® In
that case we will require that the P>t produce 2>7v who will testify specifically that the prrn
was there by nights as well.

The opinion of the 2"aw" may be summarized as follows: According to %27 it is always
necessary to have 0°7v who can testify that the qv7yn was there 79°921 012 w"s (regardless of
what the 2y7v» claims). X701 7% maintains that if the 7y7yn claims that the °1nn was not there
certain nights then X707 91 would agree with X29; that 7%°%2) 012 w"s MY is required. However
If the 7y7yn makes no specific claims, then a general testimony that the p>1rn lived there w"x is
sufficient. There is a difference of opinions as to the ruling of »aX. Some maintain that »ax
disagrees with X217 and X 7 7n; that according to »aX the neighbors are always satisfactory
witnesses (regardless of what the 7vyn claims); while others maintain that if the “¥7v» contends
that he knows for sure that the p*1nn was not there certain nights, then 22°w are not accepted and
we need 7Y (tenants) who can testify that the Ptnn was there 79°921 012 "X (similar to the

3 The 0"2°7 assumes that the reason the 2"2w1 maintains that a general testimony is sufficient, is because we assume
that when the o°7v state that the pin lived here three years, they meant to say that he lived here 72921 ova w's.
Therefore the 0"27 asks why we should not verify exactly what the 2>7v meant.
4 mooIN maintains that the reason a general testimony is sufficient is (not because we assume that the 0*7v mean that
the p>1rin lived here 77°921 012 w"s, but rather) because we assume that if he was there generally, it can be assumed
that he was there 72°221 212 w".
> When the 7vwn claims that he knows for sure that the 1 was not there all the nights, then we cannot rely on the
assumption, that since he was generally there, he most probably was there all the nights as well.
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opinion of X7V 7). According to this latter opinion it is also a matter of contention whether =»
XAV requires *22°Y as 2R does, or any 07V are sufficient.

mooin offers a different interpretation of 'RV 71 statement:
— 19 1NV PPN 7299 99399 297 NITAN IND NIV 9197 ¥ HNIIN 139299

And the 1'' explained that 89w 7 is referring back to the challenge that 29
9% posed to WX 27 concerning s'X27 statement. %> 17 challenged s'&27 answer,
claiming that the tenants who testify, their testimony is biased!

— 251N N PYV IR NIVIT 90 ININD)
So X9 9% responded to this challenge of 7™ 27, saying if the p % claims and

says in response to the challenge that he should produce 0>7y that he lived there 77°721 o2 w";

the p>1nn may respond, that —
— 919 99N 1PN RN 2D 921 NYYY 0192 DY YHY N3 5999 511D Y90 IN»Y

Let two witnesses come, i.c. tenants who lived there three years day and night
and they paid me the rent for the three years and they left my house and went
away -

— T390 1PV 11193 3PINN 122 399971 ¥
and those tenants that live in my house now they are other tenants; not the

tenants that will testify, his claim is a valid claim; and these former tenants will be
accepted as valid o7y —

moon will now explain why in this case there is no concern of 1M7v2 7¥21. A synopsis of mdoin
explanation follows:

In the previous case of X217 where the 7y are the current tenants there is a m7va nv°3l. The
tenants are aware that the ownership of the house is being contested. They already paid rent to
the poin. If the 7y y»n wins the case and retrieves the house they will have to repay the rent to the
qvayn. The “y7vn is aware that they are living in this house. It is in the interest of the tenants that
the p>in retain the house. Therefore their testimony is biased and not acceptable. In this
proposed case by X017 7, the tenants who will testify have vacated; the 2¥7v» is not aware that
they lived there previously. To these tenants it makes no difference who wins the case. Even if
the v ¥» wins he will not bother them for the rent; he does not even know them to be tenants.
That is why they are not n17v2 ya1.

6 This is different than the X073 of the 2"aw and our N3 where the text reads 7177 instead of 1777. According to the
o"awn the 0>y testify that the P> lived there — 777. However according to the 1" the o7y themselves lived there —
1777
7 See later in this 90N why the expression 7710 1YY is used instead of NT¥ JM7Y, which seems more appropriate.
See footnote # 18. See “Thinking it over # 3.
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NvOIN continues:
— N2 9N 29920 10D 919919 '819T RNYN Na 29997 XDT 510 1MT¥a PV KDY

and the former tenants are not biased in their testimony, for these former tenants
are not living now in the house, so that the 7v7vy» should be capable of saying to

them give me the rent for the house (which was the reason 9»» 27 challenged X2 that
the 0°7y are M7v2a van). In this case it is not so. The 2>7v have nothing to fear from the v7vn. The
reason they need not fear the 7y7¥» even after they testify and the 7v7v» becomes aware that they

lived in the house for the past three years, is since it was -
— 1IP99 19N 1NN NXIT 199N 1NN KON

only they who admitted and said we lived here for three years 79921 012 (the

v vn did not know about it) and it is they who say we paid the rent to the prmn
(making him the prm and therefore freeing themselves from any obligation to the 7w vn)°

mooIn explains that it is considered "OXWw 7797, because they were in a compromising situation

only on their own accord, through their own testimony —
— 12 N7 XD 299N 193 ONT 1099nNH W NaN NN YOXY NN

For the same mouth that bound them to the v ¥» (by saying we lived in the
house that you claim as yours); that is the same mouth that frees them from the
~ywn,!! for if they wished they could have said we never lived in that house —

mooIn responds to an anticipated question:
— N2 INNI 097 1PNV DD Y119 NN N XINYW IND YWININ NNDITT 9139190 NIDY

8 The n"a77 max1 amends this to read, X? XA7 17
° It would seem that the "7 is of the opinion that a 7P of a rental property requires two conditions; a) that the
renters lived there 77°721 01”2 w"x (so the 1ywn cannot claim that it was not a proper 1pin) and b) that the prnn
receives the rent; for only through receiving the rent, does the P*1mn become the prmn. See ‘Thinking it over’ # 1.
[See n'"n1 who changes the 80772 to "3 X177 K 171°K1 121 7R
10°A classic case of 7°nNw 757 X7 OKXW 77977 is a woman who comes to 72 and states; “I was once married, and now
I am single”. When 7"2 does not know the (past) status of a woman and she claims she is single, the woman is
believed. If 7"°2 knows that the woman was once married, then the woman must bring proof that she is now single.
If the only way we know that she was once married is through her admission, then we say 70Xw 71977 the woman who
said she was once married (and thus forbidden to marry) — 2°naw 7157 X171 is the same woman who claims that she is
now single (and permitted to marry). The woman is believed. We cannot prevent her from remarrying, since the only
reason to prevent her from marrying is her exclusive testimony that she was once married, however she
simultaneously proclaims that she is now single.
' When the o>y state "2 X317, they place themselves at risk; for the v7yn can then demand the rent from them
(since merely living there three years does not accomplish a 7pi for the p*inn — see previous footnote # 9).
However since they conclude simultaneously that we paid the three year rent to the P (making him a prmwn), that
removes any threat from the 7v7yn. The concept of 121 7OXWw 7197 is that the testimony is not viewed as two separate
statements: a. we lived there, so you have a claim against us; and b. but we paid the P>11n, so we do not owe you; for
then they would be m7v2a yan for they are testifying that they paid the p1nn in order to make him a pimn. Rather it is
considered as one statement; ‘the house belongs to the p>1nn’ (because we lived there and paid him the rent);

4

TosfosInEnglish.com



TR 7"7 '010 X,p3 2"2 .7"'02

And we cannot say that perhaps the 7v7v» would contradict them if they would
have said that we never lived there, therefore they had to come and testify to
protect themselves. This 1s not so; because the 7v7y» did not know altogether
that they lived in that house.

According to this interpretation of the 1", there will also be a change in the X077 in the
following X773.
— NYDPD2) NI PP YHY 12199837 X2 AT XIR XIVIT 919 NI 19909 X TIN0)

And in the following X773 the text does not read; ‘X"wy 9% admits’, but rather
the text reads; ‘and N29 admits’; for it was X217 who required that there be
witnesses who can testify that the p1nn was there three years by day and by

night, nevertheless X327 will admit that —
— M9¥a DYINNN DY 00Ty 79N ON

If these witnesses, who testify that they were tenants for three years [they]| are

peddlers who travel to various cities to peddle their merchandise; then X317 admits that -
— NO9Y9) NIDYA PIV WY 93 1971 19N NYT 23 By 9N

even though they did not say that they lived there three years day and night —
— MOINI DY YHY %3N NT N1 1772 Y9N NON

but rather they say that this house was in our possession three consecutive

years; they were the tenants all the time, then —
— 15my7Y 11y 720 N2 1N KDY MH¥a 09101 0N 0239 BINDOY 23 DY N

Even though that for many day they are visiting other cities and they were not
[sleeping over] in this house during those times, nevertheless their testimony is a
valid testimony; and it is considered that the 1 made a proper a1

The reason the 111 changes the X07°) from X7 % 7711 (as it is in our M3, which is the X077
of the 0"aw") to X211 77M is as follows: According to the 0"aw", &7 A stated that (only) the
qv1yn can demand 777921 22 w"x mTv; however 72 does not demand such m7v. Therefore the
X3 continues that X707 9 admits that if the 2¥7vn is a 9917, then even if the 2y7yn does not
demand 121 w"3 N17v, nevertheless 72 will demand 777921 212 w"x M.

However according to the n"1, X701 71 is merely interpreting s'X27 answer that it is possible to

12 Others amend this to *va7.
13 The n"a7 max7 amends this to read o°9317 23 07,
14 The n"a7 nnx7 amends this to read, 712 2% 7.
15 This does not necessarily mean that the 1" changes the X0 to read M7y 1M7y. The X072 can still be K57 3"R7
7% 1°1vv . The meaning would be that if the p>1nn is hesitant to bring these tenants as 0°7v, because he mistakenly
assumes that they are not valid, then 7"°2 will encourage him to bring them as 0°7v. See footnote # 20.
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find tenants to testify 72°921 012 w"3 and not be M7y yau. It was however X271 who insisted that
we must find 27y for 79°%2) ova w"s (as opposed to 2R, who maintains that neighbors are
sufficient). Therefore it follows that it is 827 who is 771 that there are circumstances — by 17211
— where M7y of 79°921 012 w"x NP is not strictly required.

The opinion of the 1"7 may be summarized as follows: X017 7» is explaining &27. That it is
possible to have the tenants as 07y (even if they already paid the rent) provided that the o7y
tenants do not presently live there and the 7y ¥» is not aware of their previous tenancy. In
addition; &27 agrees that the acceptability of tenant 0>7¥ applies even if the tenants do not live in
the house continually but leave town to peddle wares elsewhere.

moon offers yet a different interpretation of the X>x10:
— 1V YOV 152 XIVTT D) 0N 1AM

And the n''1 maintains that the text reads (not 777 as the 2"2w" would have it and

not 1177 as the 1" maintains, but rather) that I (the p*11) lived there three years.
— MYHN Y 0N DY DY1Y NYANY P98 1PNT 11D N92D 119991 XA MaANT U9

And the n"7 explained that X297 52k both maintain that it is not necessary to

bring witnesses to testify concerning the days and the nights. »ax said so clearly;
for »aX maintained that the neighbors are sufficient to testify concerning the w"x. Even X217 who
is seemingly saying that (only) the tenants can testify for the m>% on> ", nevertheless X271
does not maintain that it is required to have 0>7y for m>5 o> w'"x —

— NONX PANN MDY XY N30 NYPNH NINND NIN NDDAY N1NNA 99N XY N29Y

for X217 did not state that the tenants can testify for the days and the nights to
imply that it must be this way, but rather only for the purpose of disabusing the
questioner from his conviction that it is impossible to find witnesses who can
testify concerning the entire three years by day and by night. %27 pointed out that it
is possible to find such witnesses, i.e. tenants. However X237 had no intention of

arguing with 2R, who states that neighbors are sufficient witnesses, even though they
cannot testify with certainty that the p>1nn was there 79°721 012 w"x. X271 agrees with »ax.

X701 7 is explaining the opinions of X271 »2aX:
— 2D £ NPINA DY /) YNITY 10NV 1)1 71P¥N IR ONX RIVIT 919 MNP

And X9u 9% said that X271 »ax also agree that if the pin said to witnesses,
testify on my behalf that I generally lived here three years, presumably days

and nights, so —
— N PPINM )2 NPTNAY NIN MPPYNY 0137 Y2 WM INT XYY %9 Yy 9N

16 Perhaps X0 1 claims that even *22°W are not required; any 0°7v can testify to this effect.
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even though the witnesses did not actually see that he lived there all the days
and all the nights of this three year period but rather they assume this

presumption -
— 70390 NYNIYV 1IN IMN PN 190 1DV 0NYD) D1 DY DD 1PIY NYY Yoy

because whenever they would enter the house sometimes during the day and
sometimes during the night the 0’7y would see the P11 in his house. X707 n
maintains that the claim of the p>inn that these witnesses should testify is a valid

claim, and we accept these witnesses.

mMooIn anticipates a difficulty with the s'n"9 explanation:
— 1Y ITY 991D 1D MM

And X017 77 should have worded his ruling by saying that their testimony is a

valid testimony instead of what X701 7 actually said that 7w mnwv. Saying M7y M7y
would make it clear that a general testimony is also sufficient.

Mmoo responds that it is not that difficult; even though it should have been worded 1m7y m7y
— 1879390 NINIPYV 23 IIIN PPV IN NINIINT XYW VIPIT AN NN

However, on account that in the beginning of s'k7v1r 7 statement he used the
term ‘if the p i would claim’; therefore since he started with that term he also

said in the conclusion of his statement that ‘his claim is a valid claim’. The real
intention of X7V 7N, however, is that it is a valid testimony.

moon now concludes with the interpretation of the n"9 concerning 121 7771 :
— 1192532 1P91N1IN 199192 199aN) XIVIT 91 )TN NI N2 NN

And X271 admits [and similarly X9 9% and °28 whose names are not mentioned
here together with X237 771); they also agree] concerning peddlers who circulate

in various cities peddling their wares, and are coming to testify on behalf of the >, that —
— YUNN INIY OYNY 09998 PRT 201195 19290 JYVU XYY 2) by 9N

even though the P11 himself did not claim that he wants them to testify, since
he knows for sure that they cannot testify concerning the entire three years

171t seems that only if the 1 claims that these o>7v should be accepted, does 7"2 accept them. However initially
7"2 would not encourage these 0*7v to come and testify.
18 See footnote # 7.
19 The reason we mention only X217, even though X0 7m1 »2X also agree that we are lenient with 0>7v who are 19951,
is because X211 stated the most stringent requirements for these 0°7v (and even though X271 does not actually require
that stringency, nevertheless he verbalized it). The X713 is saying that even 827 who is supposedly the most stringent
is (also) lenient concerning the P91,
20 See footnote # 15.
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(in  which case 7"2 would not ordinarily encourage them to testify),
nevertheless we (7''52) will argue on his behalf that they should testify because

it is not necessary that the 2°7211 actually saw the i in the house for the full three

years. The reason 7"°2 does not require them to testify for the full three years is —
— 21NN DY TIVNY P51 PN 79992 PIINN 0N YNV

For these witnesses are travelling in various cities and they cannot testify about

seeing the ?imn in the house for three full years -
DYDY 0213° DIV VIV 12N AT NN INPINIY 1Y NON

However, they may testify that this house was in the possession of the P,
generally for three years, days and nights.

SUMMARY

AL 7YY ORI RIVIT N AR

a. 0"2w" - if the 7w wvn claims that the 1 was not there at nights we require M7y
for n>>m ora w".

b. 1" - (X707 71 1s explaining &27) If the poinn says I have tenants who left, they
may testify, for they have no n7va nv»al.

c. N" - (R M 1s explaining X237 »2aX) The p*1n can bring 0>7v that they always
saw him whenever they came to his house (no 77°%21 212 "3 is required).

B. [X27] [X7017 9] 77Im

a. 0"2aw" - X7 M agrees that if the w7 is a 9217 we require 72°721 22 " MY
b. 1" - X217 agrees that if the tenants are 19511 they are proper 0>7v.

c. " - X217 (and X0W M MIAR) agree[s] that 17010 are encouraged to testify as
tenants.

THINKING IT OVER

1. If we were to assume that the 1"7 maintains that a 711 of NM17°DW requires that
the p>1nn receive the rent;?? how can we explain that which X2 stated previously
that we are discussing a case where the tenants did not pay the rent yet?

2. According to the 1", that X237 agrees that 7017 tenants can be proper 27V,

21 n"q maintains that we never strictly require 0°7v that can testify that the p>In was there 72°221 ova w"x. It is
sufficient to have o7y that testify that the P>1nn was there whenever they came. However, that is only if the p*1rin
demands that we accept such 2°7v; 7"2 does not encourage it. If, however, the 27V are P51 then 72 will
encourage (the P*1rn to bring) them to testify.
22 See footnote # 9.

8

TosfosInEnglish.com



TR 7"7 '010 X,p3 2"2 .7"'02

what would be the ruling if the p>ti himself is a 9211, would it be a proper npmn
even though he is not there 77921 ava w"3?*

3. Why does moon ask that it should have said M7y M7V (instead of 71vv NIWY)
on the n" only and not on the i7"1?%*

4. According to the n" if 19211 are permitted to testify, even though they were
not there 7%°721 012 w"3, why in all other cases is it required that they should testify
12792101 w"a?

23 See w"XA.
24 See footnote # 7.
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