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— RYTIN2 77297 79015 RN2YM
And the law is according to ;7129 regarding property

OVERVIEW

There is a dispute between 501° 271 727 concerning the Wn of % M7 X%y Xww. In
a case of a property dispute, 72X 72 *7°X 27 ruled according to 727, that it is a valid
132 (we leave the land in the possession of the pimin); however in the case of a loan
we follow the opinion of 701 21 that the m%n cannot collect (the monies are left in
the possession of the m?). This ruling seems incongruent. If 7127 is correct that it is
a valid 1»n then the (W) 2ni %2 should always collect, even by a loan. If it is
not a valid 1°1 as 701 27 maintains then it should never be valid even by yp7p.

— NNOYN INND 9 RPOVNT W9 INIIY 13929
The 0"2w9 explained the apparent discrepancy that by property the law is
according to 77127 and by a loan the law is according to 701 27, by saying that 217

72X 12 7k was unsure according to whom is the ;79:77; whether according to 7127 or
7o 27. Therefore he ruled that we grant the assets to the present prmn.

mooIn anticipates a difficulty with the fact that (on account of the poo, then) in the case of
property we grant it to the present prmn as opposed to the X»np 79n.
— NI RPYODD Y9, 2907 XPOD 1°a PHNDY WD) PINTHY P98

And it will be necessary, with difficulty, to explain and differentiate between a
% of M san (where we grant the property to the original owner (R»p 771) [as

moon will shortly state]) to a P20 of law; where we cannot ascertain what the law is (in
which case we award it to the present P11 [as in our case]).

moon will now present the contradiction (and the explanation):
—'NYOY 927 599332 115 NP 199 NPINA NNPIN DT XN

for the reason X"2X7 did not place the property in the possession of the ‘first
owner’; the 7 v» who is the X»p 777 (which seemingly he should have) as in the

case of the properties of the ‘incompetent’ —
— N0V 92 HPINA Y02 YPINY 299 7D 299 YPIN (8,5 97 mamns) J229INT
where the X712 states, ‘we place the two 07y against the two contradicting o°7v;

! This ®*vw 12 was lucid at certain times and insane in others. He sold his property, and there was a dispute between
two groups of (> m >7n) 0>7v whether he was rational or not when he sold it. If he was insane when he sold the
property the sale is voided.

1

TosfosInEnglish.com



XN 7"7 'oIn 2,27 2"2 702

they cancel out each other and we place the disputed properties in the original
presumptive possession of the X>vw 92’5 even though that the properties were now in the

possession of the buyer. Seemingly the same ruling should apply here. We are not sure who
should retain the property; just as in the case of Xvw 72. The property should be retained by the
Xnp 77n; not the present prmn! The ruling of X°vw 72 teaches us that a Xnp 771 npin takes
precedent over the current Prmn. Here is where the differentiation is necessary.

mooin explains that there is a difference between the case of X°vw 72 and our Xn3i:
— NP N9 PN RYIN INRPINY 2327 1130957 XD 29 290 "D BN

There the contradiction of *am an renders it as if there are no 2°7v and

therefore we place the land in the possession of the X»p 779 -
— JNS NI )9 NPODNT NON YaAN

However, here where we are in doubt whose ruling we should follow —
— “otmInn 91 NI RND 191 NPINR NAPIN 1Y IND 915 7Y KXY OnNn

in that situation it is not that appropriate to rule that we should place it in
the possession of the x»p 1792 and we should extricate it from the possession of
the current Py,

Mmoo concludes:
— >NV PN

And this distinction (between a X1°77 800 and a Xp°050 of *m *7n) is a forced one.
It is not a clear and definitive distinction.

Mmoo adds an additional difficulty with this interpretation:
— POU”I XYY N2 POID M9MITT ¥IWN XNIDINT T

* See previous 13X 717 8,27 Moo footnote # 8.
3 If we assume that by > »n it is %7 1730"27 %12, then there are no 27y to support the buyer’s claim that the field
was sold while the X°vw 72 was lucid. It remains a 790 to whom the land belongs. Therefore since the p°1m» cannot
prove that the X°bw 72 was sane, we rely on the original 7pin that it belonged to the ¥°v¥ <2, and maintain that
nothing changed in the ownership and that it still belongs to the X*vw 2.
* In our case there is a valid rabbinical ruling that it belongs to the pim», and not to the 7y7wn. The fact that there is
an opposing view does not eliminate the former view (as in the case of >3 >7n). The 7y7vn, therefore, cannot
remove it from the 1M, unless he can prove that the opposing view is the correct one. Other commentaries note
that a X»p 7171 NP1 can only determine the facts; since we are not sure what happened we ‘assume’ that it remains as
it was originally (therefore it is effective by n"n). However when we are not sure what the 75777 is (whether this is a
valid 1), we cannot maintain that since originally it belonged to the Xnp 7171, it still belongs to him. The 77 npin
Xnp cannot determine the law (therefore it is not effective by a X177 Xp°50). n1>°X2 071902 "y, See ‘Thinking it
over’ # 1.
> mooin may argue that a X7p°¥n7 7P (by ") is (also only) a 17 (not a M°2); otherwise, if were a M7°2 how can it
be a determining factor between two 2°7v. If it is a 17, then it can resolve by a X177 800 as well. "noRy, 10
M2 AR D°wA5n2.
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And furthermore the term '8Sn>%7' indicates that X"ax 27 ruled completely like
7729 by yp7p and not because he was in doubt whether the 7577 is like 727 or 7o 21
This implies that —

— 72y NY 72912 90 299 1Ay 1DIAN
Even if one already (mistakenly) acted according to n©1° 29 and awarded the land
to the 7¥7yn he did not accomplish anything. The land must revert back to the pr. If
X"2X7 ruled according to 7127 only poon (as the 0"2w" maintains), then if a 7"°2 mistakenly ruled
like 7O 27, the result would be that it would remain by the 2¥7v7; for now the 2yv» is the prmmn.
However the term '®no?7' indicates that in a case of XyX the law is inherently like 7127; and not
merely by default, since we are not sure who to follow.

moon offer his interpretation:
— 12 DI 2999 NAYD NYIND NNITNT NNPYL 1399107 PNYY 13929 AN

And it seems to the 3'"9 that this is the reason that the ruling is according to
7139 concerning land and like n©Y° 29 concerning money -

— SROWA RIDODT N0 NPIND RYIN MNIPING 19 5PN NN SDPING 1359 13999RT DIVN
Because we use the % principle to maintain the monies under its current
ownership and it is proper that we award the land in the possession of the
current owner. In the case of Xy the q0wn Hv2 has a p>1a% 1on; therefore he is awarded the

field legally. However in the case of a loan, even though the qvwn %2 has a W, but it is a »
X°x1779. Therefore the monies remain in the possession of the m>.

mDdOIN anticipates a question:
— 9INT (0w X,n9 97 MNI) ’:m:m:n
And that which the X3 states in 201277 P75 -

— 911393 ANV 2N 191Y ’H3 BHIYN B934T 191 KD 919919D D397 N
since the M>» could have argued ‘it never took place’; the agent never paid any
money at all he can also claim that this payment was for another debt. The m» can
still collect his 2117 with the 70w even though he admitted that the agent paid him money. It seems
evident from that X773 that a 13°n is effective even to extract money. This would contradict what
mooIn is saying here that J1 K 82 X¥17> wn.®

% It seems that the "1 agrees with the 0"2" of the previous *XnX 7"7 M90N; that M8 X2 X¥172 1Wn. [However (at
least according to X"ax") it is considered a P*1rin? 13°n by RYX. See previous *XaR 11"7 moon footnote # 8.] Therefore
X"2X7 agrees with 7127 that the 21 of *% M7 X°2¥n X0W it is a valid wn. However in the case of 817 it is a R*X17 1won.
See ‘Thinking it over’ # 2.
7 An agent was sent to repay a debt. After he paid (without witnesses present) he asked that the 2 7uw be returned.
The m%» told him that this payment was for another debt; not the debt of this 211 0w,
¥ See “Thinking it over’ # 3.
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mooIn responds:
(NIOVY NIINT ONN SINY 1290N XD NISIND 199107 22 Yy 9N

Even though 3377728 X» X°237% 1392 nevertheless in that case it is different, for

there is a valid 9ww. The 7% has a 70w that the M> owes him money. The M7 claims that the
monies were paid. The m»» argues that the monies paid, were for a different debt. We believe the
M9 with a wn (for he could have claimed I never received any payment at all), concerning the
monies that were paid; that indeed they were for another debt. In this argument the M is the
P1mn. He has the money. Concerning the debt of the quw, the m> has to pay, for the mo» has a
bona fide qvw. In our case however, there is no W at all. The mM»» wants to extract money from
the M7 only on the basis of a . A X°X112 137 is not effective.

SUMMARY

The 0"2w" maintains that 8287 ruled like (Xy7X2) 1727 [and (X1172) 701 27]; since he
was in doubt whom to follow. The reason in our case we award it to the ?°172 and
not to the X»p 771 as in 1™N; is because by M 0 they cancel each other out,
however here it is a X1>77 Xp°20.

MooIN maintains that X"2X" ruled like 7127, however by X117 it is a 131 XOXI5.

THINKING IT OVER

1. In the case of Xvw 72, the po0 is whether he was sane or not.” The Rnp 770 D
does not seem to address this issue at all (as in other Xp¥n7 mpm).lo It would
seem that the X7p°v17 AP0 transcends the P90 and goes to the heart of the matter; to
whom does the field belong. It should therefore follow that even by a X177 Xp°50,
the 11p117 should transcend the 750 and deal with the essential po0; to whom does the
field belong."'

2. According to m»pown why does X"ax7 state that the 7097 is K12 A0 27D,
Seemingly X"ax" agrees (only) with 721 that it is a valid 1n.'"> However in a case
of a loan it is a X°¥1777 . He does not however seemingly agree at all with no1 23
that it is not a wn!"

? See footnote # 4.
19 Other x7p°vn7 Mpm include a 7P which was %0 '» npia and it was found to be a 710m; or a woman 72103 NP
who was found to be a 2", 72wa.
' See top mx *"9a.
12 See footnote # 6.
1 See n"m1 (1"7w).
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3. Why did mpoin ask the question from ma1n3 on the *"3 in this mpoIn?"* He
should have asked it on the 0"2 of the previous (°RnX 73"7) mpoIN, who clearly
states that T MK X9 R 130n?"°

14 See footnote # 8.
15 See yp mx *"9a.
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