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They have no right of way, one on another — M By 7 TIT At N

OVERVIEW

XMW MK 1" ruled that after the brothers divided their father’s estate they have no
easement rights on each other. If for instance one brother received a house and the
other received a field,' the n°377 Y¥2 cannot walk through the field unless his brother
(the 77w %¥2) chooses to grant him this easement right (even though in the past
they would walk through this field to enter the house). m501n explains and clarifies
this rule.
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The reason why 1"v1 777 0732 X is because (the same) »X»w rules like ¥"=in P95
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Who (¥"1) says that a seller sells with a ‘benevolent eye’ -
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And therefore (since 19> v 7121) the brothers have no claim of ‘right of way’
against each other since each brother did not retain any rights in the portion
which he granted to his friend (brother) -
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And the division is considered as if each brother is selling to the other brothers all of
his rights in the portions which are assigned to them.

mooIn anticipates a difficulty:
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And even though we rule, according to the one who maintains 72 w2 9%
1212, one who sells a house and retains the courtyard for himself, he sold him
the house together with right of way through the 23n to enter the house; the buyer has the
right of way to use the path in the 7%r which belongs to the seller. Similarly here too, in this
division, if one brother received a house and the other the courtyard, why do we not consider that
the 2xnn %¥2 sold (his rights to) the n°2 and retained the 2%m, in which case the n°273 ¥2 should
have an easement in the 7¥1. Why do we say that 1"¥1 717 0777 1PR?!

! Initially both brothers are equal owners of the 7¥m n*2. When they divide it is considered as if the 7¥ma 9v2 is
selling (and relinquishing) to the n*27 %¥2 his rights in the 13, in lieu of the n*277 %¥2 selling (and relinquishing) his
rights in the 21, to the ¥ Pva.
* The seller wishes to satisfy the buyer and gives him whatever is necessary [and more] so that the buyer is satisfied
with his purchase.
3 The n"37 M7 omits this word P2 and it reads, 1120 Poma X 9.
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mooIn responds:
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The cases are not comparable, for here by 27w pPnxnm, all the brothers are
selling, and each one sold his share and did not retain in his brother’s share

anything at all, therefore the n°27 %2 (who sold his interest of the 7%7 to the 7% H¥2) has no
easement rights in the 777 -
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And the n°27 %v2 is considered as if he sold the 2xn and retained the n°3, in

which case he would be required to buy his easement from the 227 %¥2 since 2>
01 719 PYA M.

SUMMARY

The ruling of 1"¥1 777 0777 PR is based on the ruling of 121 79> 1P¥a 10mn 92, By
wonw iR all the brothers are considered sellers and relinquish any rights in the
portions that now belong to their brothers.

THINKING IT OVER

Why does not the n°2;7 %¥2 have a 777 in the 7¥1?° Granted that when the n*a7 %¥2
sold his share of the 9%n to the 7%¥m7 %92 he relinquished all rights to the 2xn, but
when the %17 %¥2 sold his share in the n°a to the 7%n7 H¥2 he was 719° 1°¥2 797 and
give him a 717 in the 781 (just as if the 7¥n7 H¥2 would have sold the n°a to a
stranger)?!°

* In the case of 7% 9™ nN*2 191 there is only one seller; the (new) 1¥177 Hv2 and he was 19 to the (new) N7 5va
79> Py, thereby granting him an easement in the 7xn. However here the n°an %va and the 2¥n7 %va (who were
originally equal owners of the 7xm n'2) are selling and relinquishing their rights in the 9% and n"2 (respectively),
therefore the n*277 ¥ has no rights in the 7xn (because even if we were to assume that the 2317 %¥2 is giving him a
777 in the 7%n, nevertheless the n°277 Hv2a as a 12 [to the 7xnn Hva] is relinquishing his rights to the 1xm), and vice
versa. See *Thinking it over’.
> See footnote # 4.
% See 7°X1 25 NIX T7"0.
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