For instance if he mortgaged it — SPONIER IRWYW J1A2

Overview

The X3 explained that the ruling of X", that a m%» can collect his payment
from the 0>72v of the MY is even if he sold the o°72v. The reason for this is
(not [necessarily] because 0>72y are like yp7p but rather) because he made
the 72v an *p>n1X to the MY for this loan. There is therefore a very specific
lien on this 72v; and even if he was sold, the m>» has a lien on him and may
collect the 72y as his payment. The X3 explains the reason why the
must relinquish ownership of this 72y to the m%n, is because the *»>MoR of an
72y has a 7p, and the 1% is aware that the 72y is 7231W» to the 211, therefore
the n?% bought the 72¥ knowing the risk that he may be taken away from
him by the M9 as payment for his loan.! It would seem that if not for the
reason that the n% knew of the risk (and therefore forfeited his right to the
mon); the MY would not be able to collect this 72¥ as payment (as is the case
by *PMoX 1MW AwY).

The question arises concerning the 2mn> of the M2 who inherited the 72v.
We cannot say that they knew of the risk when they acquired the 72y and
forfeited their right. The 00> took no action at all. Should we allow that
the 72y be taken away from them through no fault of theirs? m»oin will be
discussing this issue”.
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And now that we are discussing a case of an *»>noX, the M2 can collect the
72 from the orphans just as he can collect from the buyer.

mooIn anticipates a difficulty:
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And even though concerning the 23210 the reason of publicity is non

applicable, as opposed to a buyer” -
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" See X7 71"7 2,7vp 2"2 MPON that the M7 collects D*7ayWw» 0'021 (in general) from the MmpY since the
VWA AW NP OV WO 027 MIPh 39%I17 WY Mmpo.

? An >p*mioX alone is insufficient. It is necessary to protect the (innocent) buyer. It is only when the mp1?
knew and accepted the risk of losing the 72y, that we allow the Mm% to collect the 72y as payment.

? Initially 1" asked X9 if the 72 can be collected *an"». The X723 concludes that if he made the 72y an
209X he can collect the 72y from mmp>. However it is not clear if he can collect it >0 by an P nox.

* Concerning a mipY> we can argue that since there is a 7 that the 72y is 72y7wn, and nevertheless he bought
him, this indicates that the np¥? is relinquishing his rights to the 72v in favor of the m>n». In a case where
there is no 7P, and there is no indication that the n»? is relinquishing his rights, the %91 cannot collect the
72y as payment. Concerning the 0°mn there is never any indication that they are relinquishing their rights;
for they inherit automatically, without any involvement on their part. It would seem that the m%» should be
prevented from collecting the 72v as payment from the o>mn°.



For as far as they (the 021n°) are concerned it is the same whether there

is an "p nieR or there is no > NIBR; so why are we distinguishing in the case of
2mn° whether there is an *p°n19X (the slave can be used for collection) or whether there is
no *PNX (where the slave cannot be used for collection)?!

mooIn responds:
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Nevertheless whenever one collects from buyers one may also collect
from 2°7%n° (even though there is no X120 of X7 by D’mn’).6

mooIN supports this view that if you are mimpon 71213 you are 2707 7213
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It is similar to a documented loan which collects from 2°»1n° and nymp® -
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Even according to the one who maintains that there are no liens in 7710

law.” It is the o»on who instituted that a Towa o should collect from mmp amn° (as
mooin will shortly explain), but not 7707 11 "
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However an oral loan does not collect from encumbered properties and

not from 2°21° (according to the XN™1IRT W? XT12WW 7"7), because the o»an did not
make the 71PN in the case of a "y 779 (as NN will shortly explain).

mooin will now analyze these rules of 5"y Mom) Jwwa M1 by 20" MIMPL:
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It is well understood that concerning the buyer we can distinguish

between an oral and a documented loan -
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That by a =wwa % the 1327 instituted that the mY» can collect from the

mmp? because of the concern of ‘shutting the door in the face of borrowers’. If
the 79 cannot collect from the mmpY, he will refuse to lend the money.
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> Seemingly all the *»>mox accomplishes is that there is a 9p. This is irrelevant as far as the 0 are
concerned. See ‘Thinking it over’ #’s 1 & 2.

% Mmoo does not explain the reason for this ruling. The "X (here in T ") explains that the 227 did not
want the 0°mn° to have any superiority over the mmpY. [It would seem unfair that the person who paid
money for the field (and is a stranger to the m?) is required to give up his purchase to the m7»; whereas the
o'min® who received this property as an inheritance from the M7 (and they are his children) are exempt from
paying their father’s debt with his assets which they inherited.]

’ According to this view it is only the debtor (as a person) who is liable for his debt. His assets are not
subjugated to the debt. If he sells them or dies, the creditor has no claim on the (7707 12) 2™ MRS,

¥ If we maintain, however, X017 XT12vw, then one can collect 2N even by a 8"y 7. See 2,3 PUITD.
There is no need to ‘protect’ the o> n°; only the Mmp> are spared by a (112771) 5"y M7 since there is no
5.



And by a 5"y m®n the mY» cannot collect from the MmMpP? since there is no

publicity for this loan (the buyers are unaware that the seller, the Mm%, owes money, and
they will suffer needlessly). In this case the 0°n21 did not make any 73pn and the rule
remains as it is X7 that there is no Tayw.’
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However by a "vw2a 7191 there is a 1 (and the mmp» took this risk knowing full
well that the 779 may collect their purchases.
This distinction (according to the Xn»R7 WY X7129w 7"7) is valid concerning MMp? -
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However concerning collecting from the 2°»1n° what difference is there
between a 5"y 71792 or a "wwa mvn?! Why can the 791 collect 2mn°n by a M
Tuw3a and not collect by a 8"y M, since the idea of »1p is irrelevant by the omn»?!"!

The fact is however that concerning 2°»1n° we make the same distinction between Mo
Tvw3a and "y M1 as we do by mmpY -
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Therefore we must certainly conclude that whenever the Mm% collects
from nmMp® on account of n®7 nY w3, the 79n will also collect from 29103

for instance by a ww2a 797 (he collects both from mmp and oomin’) -
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Or if it is an obligation which is written in the 79 (he also collects from
mmp o°mn°) according to the one who maintains that a 71102 721027 M7
(like payment for damages, which is explicitly written in the '*7n) is like it
is written in a 9 and can be collected a7 MmMP -
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Or if the case was adjudicated (in the presence of the debtor), then the
creditor can also collect from the 29209 of the debtor. In conclusion; whenever
the M%7 can collect from the mmpY (whether it is in account of N7 N?°v1 [as by a loan], or
by 1Pp°11 [which is a X7 Qw2 721153 77IN2 72IN07 MPn], or P72 THYWwD) he can also
collect from o mn°.

moon will now explain why the mn cannot collect from the om0 by a 5"y mn:'?
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? There is no n>7 n2°y3, for the M has the option of insisting on a w2 Max.

10 If we maintain XN 8T 89 XT12vW, then if we are concerned for N7 N9°w3 by o min> as well (that if the
21 cannot collect from the 'm0 he will be reluctant to lend), then in all cases (even by a 5"y m%n) the
191 should collect (there is no issue of Xp, for the 0°mn° inherit regardless) and if we are not concerned for
n>7 n?v1 by o'mn° (it makes no difference to the m>n if he can or cannot collect from the 2”n°) then the
7191 should never collect from the 0’110 even by a W2 M77 (since XTIAWW is RNPIIRT WRY).

' See “Thinking it over’ # 3.

'2 A regular M%7 is not considered 77102 72103, but rather it is an obligation that the i accepts upon
himself (for receiving the loan). However by 1p°11 it is the 7170 which obligates that p>m» to pay; the P>
never assumed the obligation to pay the p11.

' Seemingly since 17 is not an issue, if the 79 collects from 2n° by a w2 M, why should he not
collect even by a 5"y mon?



However concerning a 5"y M7 since the 1% was not so concerned about

his loan as to write a 2w to collect from MMPY, this indicates that he feels
secure about this loan, therefore -
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Even if he will not collect from the 22> there will be no n%»7 n®"%1; his
inability (in this case) to collect from 210 will not deter him from making this 5"y M
(which he feels secure [or is not concerned] about) since he did not insist that it be a Mo
oW,

moo1n will now explain the Xna:
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And this is the explanation of the flow of the &7n3; 1"9 asked X2w: ‘did K"
state that he can collect the 72v even from 220" if he did not make the
72¥ an neX’?! And the reason why he can collect the 72V is because an

72V is considered as YPap! 89w replied —
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‘No! Only from him’! The explanation of this reply is that without an

PINIBR, the Mo can only collect from the -nb but not from the .
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And the X713 asked ‘From him, etc.’! He can certainly collect anything that
the M> owns (including the 72v). And the X3 answered; it was with an
*»MeR, and therefore he may collect from the 2920 and nymp® as well.

mooIn offers a slight variation in LWd:
— 1051593 9133 32X 22 HY N 1193919 9P 93 ON
If you will you may also say'®; that the X713 means to say that it is called

1on for even though the m>» may also collect the 72y from the 2503, but
nevertheless it is called '71°n' -
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since the reason the n"va may collect from the 2°»n° is based on the
initiative of the m» who made the 72¥ an P n5N.

' The same ruling will apply by an 72y. If the m> made the 72y an *»max where the M7 can claim the 72y
from mmP? (because X?p 777 N°X), he can also claim him 2°»10°1; however when there is no *?>moR and the
91 cannot claim him from the mmp?, ha can also not claim him 220y, just as by a 2"y 7191,

“mpon anticipates an apparent difficulty in the give and take of the Xm3. 1" asked, ‘can he collect the T2y
even from the 2°m1n>” to which &2 replied; ‘No, only from him!” (indicating that he cannot collect the 72y
o°mInn). Then (seemingly) the X3 asks that from the M? he can certainly collect anything. To which the
answer was that the 72¥ was an "p>n19X (indicating that we can collect the 72y even not 'i°2°1'). However the
X7n3 never stated clearly that by an *»°n19R one may collect »»n%(1 NYMpPon). The X3 was never clearly 21
from the answer of X?W that he can collect only 71n.

' The marginal gloss amends this to read *12".

" The answer of *»>nX is the retraction of the original answer; ‘727",

'8 This 1"X maintains there is no retraction of s'X91 original statement 7°1'. However, it is slightly
reinterpreted.



Summary
Whenever you collect from mmp% you may collect from 2.

Thinking it over

1. According to Moo the reason the mM%» can claim the 72y by an *P°n9X is
because there is a ?17. Why then can the m>» not collect the 729 by a m°n»
auwa even if he is not an *p’nIdY, since there is a MpP?"°

2. Moo maintains™ that concerning the o there is no difference
whether or not there is an *P°n19X. Seemingly there is a difference; if there is
no >p>MoX then the Mn certainly cannot collect the 72y from the 2”210 since
the 1Hv5un of the MY are not 723 Wwn to the MY (we are now assuming that
M7 OYPIPRI IR 7aY), if there is an P ndX the Tavw can perhaps be on.
Rather mpoin should have phrased his question that concerning the omn>
there should be no difference between 1MW and 372V; either the P nNIoX
creates a 7AW by both (the 72y and the W) or by neither; since 7 is
irrelevant by the 2°»1n°. Why does m»doin say that there is no difference if
there is an *P°>MoX or not?!*!

3. This moon assumes ([granted] according to the XN>TIRT XY RT2WW 7"72)
that there is more reason to collect from mMmpP than from 2°210° (on account
of X%p). However it would seem to be the opposite. Even if we maintain
XN™IIRT WR? X72vw, nevertheless the 2°non made a 73PN to be 7213 from
72w (and also from 2°mn°) for otherwise there would be °192 n97 N9ov1
Y. This seems to be the basis. However in order to protect the mmpY, the
0°nan limited this 7129w to a w2 M%7 only, since it has a 7. However by a
5"y Mon where there is no 7 one cannot collect from the MmMpPY because the
mmp? will lose unfairly. Concerning 2°mn° it would appear that the reason
of N7 n%°v1 applies to them as well*>. Therefore collecting from 20’ is just
as necessary as collecting from mmpb. The fact that 2 is irrelevant to
0°mn°, should only make it possible that the M%7 should collect from them
even by a 9"y M. However it is not understood why we should think that
the mM>» cannot collect from them by a Twwa m%n, just because P is
irrelevant. 7 (seemingly) is only a limitation on the 7pn of N7 N1 it is
not the basis of the 7ipn. Wherever there is N7 n»v1 the m>» should collect,
even from o"mn° (and maybe even by a 5"y 7on)!111%

9 See X"wmnY 2" AN,

2 See footnote # 5.

21 See n'"m.

22 1f the m9n cannot collect from the 2mn> he will not lend.
2 See 250 MR 1" .



