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To include a rolling pit — HADANAT 712 MINRY

OVERVIEW

X2 states that the mwn 7¥ of the miwn includes a 93%3nn7 M2; if a person placed an
obstacle in the "7 and it was sent rolling by the 27X *37 (or the 2 *237),' and
did damage, there is a 2117 to pay. In some text the X773 asks (a question similar to
that which was asked in the case of n"0R), if the %372ann1 112 did damage while in
motion, it 1s 1M2; it should be considered an P17 27X and no MW 7X is required to
teach us this 211. °"wA deletes this X07°) from the text;2 however NDOIN maintains
that it is the correct X073,

- 799 D93 RYT DIVNPA YD) *NYA 10D SPTID SHIN NPT 1Ha N 29N 039901 Y93
In all the texts it is written; ‘if the 9373017 7212 damages while it is moving, it is
his force’. However, °"21 in his explanation maintains that it should not be

written in the text -
- 999973 191301 BTN 233 Y 1997 PN (3,13 91 NN JAPY 1959BXT DIVN *NNDYL)

And the reason °"'v1 deletes this from the text is because the X7n) states later in

oI P95 ‘it is not customary for people to concentrate on the roads’. Therefore
the people who kicked this 2323nn71 M2 cannot be held liable as if they were an P> o7x.°
— TIUR 1) NMYN NI PUNT DIVN RIR DI1N DR OYON 1399NY PN 2193 NYPNN Y¥a)

And we can neither hold the owner of the obstacle liable as an P17 278, but
rather we can only hold him liable for a different reason; since the rolling of his
712 by others may be considered similar to a usual wind, and therefore the 712

5373070 can be considered as if it is his fire. However it cannot be considered 172. This is
the reason > is not 1115 131 °X' ,071. It is not the 115 of the people pushing it since X"12 5w 1977 PR
D°5772 12N>, and it is not the m3 of the M7 H¥3; it can only be considered (at most) as his wx.*

mooin disagrees with >"wA:

! Some commentaries maintain that M501n was not 7772 37 , 00
o A",
? This is referring to the person who kicked the 9393n»77 912 and caused it to do damage. If it is 12, he is 21 as an
2177 07X and there is no need for the Mwn 7%.
* This reason is not mentioned in °"w7; it seems to be NMdOIN understanding of ~"wA.
> This reasoning is used there to explain the rule that if a person, while walking, accidentally broke someone’s jug
which was placed in the 17"777, he is 75 from paying for the jug. The same would seemingly apply here.
® The fact that 025> 797 07X even by an onx, does not preclude that for certain 2°01X a person is M2,
7 One should expect that if an object is placed in the "1, it will be kicked about by the 7721 27% 230
¥ See “Thinking it over’ # 1.
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=15 D22V PNIMY PNy
And this phrase of '%17 172 127 °71% Xp7 7772 °X' should not be deleted on account

of this difficulty, that it is 2°2772 1112077 X"12 5w 1977 X -
- 7959 1313015 19941 995199 MY PHINA 79 99 1995 RYY 75 1ay5

For it is customary for people to concentrate properly, regarding that they

should not walk so forcefully that they should fling objects and cause damage

through this 2223017 112 -
- 85900 Yya X9 951 535310 259NN% NYD IND 299 5919

And therefore the X713 correctly asks that if the 53%anni 212 did damage while it
was in motion then indeed it is M3, and therefore the %3%3% should be totally
liable; but the owner of the obstacle should not be liable."

mooIN anticipates a difficulty with the ruling that the 7%pnn 5¥2 should be Mws:
- (3,80 71 1p5) Y913 WITAY 791 199NN YVIW 295 22397 22 Yy GN)

And even though regarding the case in the miwn where a dog took a smoldering

biscuit and went to a stack of grain, etc. The dog set the w>73 on fire through the burning

coal attached to the biscuit. The 71wn there rules what is the liability of the dog’s owner -
- Pnbonn Sya X1DY 593 NYNND 5K 2919 (30 97) NI 75999

And the X9%3 asks; that the owner of the coal should also be liable, for he is

the owner of the damaging agent. Similarly here too, why does n1901n maintain that only
the 93731 is 2m; according to the X1n3 there, the 2P0 ¥ should also be 2!

moon distinguishes between our case and the case of the dog:
= N YT 92 135‘,77‘,7)37! NN YAN NI NPT 92 IND 2957 DIVN 13D

That is because the dog has no intelligence; therefore it is only fitting that the
2PN 9va share in the liability; however, here the damager (the kicker) has

intelligence; he knows what he is doing, therefore there is no reason to hold the 7%pna 9va
liable.

? People may not be that careful when they walk that they should not trod on objects (as the Xa3 states in 7°3a7),
however, they should be careful enough when they walk not to kick objects that will cause damage.

"9 1f the 72pna Yv2 would (also) be (partially) liable, there would be no point is asking X171 13, Even though the 9393
is 211 for 1, but the 7%pna Hv2 can be 21 only through a MW 7X. See 2np MR "H21 9P NIX 1" w170, See "1
footnote # 49 (P17 W>wy nonn); A"¥¥1. [M1ON maintained that the 79PN HYa is a WRT 77710 according to *"wA (see
footnote # 7), where the 237231 is 15, According to mo0N that the 93731 is 21 (because people do not fling stones) it
may perhaps not be considered a wX7 77210.]

"' We must therefore conclude that the 9393n»77 M2 did not do any damage while it was in motion, for then it would
be 1115 and the 73731 would be 211 as an P17 078, and no Mw: 7% would be required. Therefore, we must say that the
9323nnn 12 did damage after it came to a rest, and someone tripped on it.

"2 The X3 there answered that the norixi %v2 guarded the nbm, therefore he is Mwo.

" The marginal note amends this to read 232371 (instead of 2p%pnr).
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Mmoo will now prove this point, that if the actual p°17 is a Y7 93, the 75PN Hva is Mwo:
= 99530 IV 99U NN NI YN PY97N ONRT Y10

You know that this is true; for if someone lit a fire and another person came and

burnt a third person’s N in this fire -
- NN Y¥a N 9120 Yy ANY N30 PN ININY 19%2N NY 9N 9NN N 992 99N IN

Or if someone dug a pit and another person came and pushed a third person’s
ox into the pit; it is illogical that the owner of the pit or the owner of the fire
should be liable. Here too, if the %393 is a 7i¥7 72, the M27 Yy is .

mooIn was previously discussing the case where the stone was kicked by people who are 7v7 °12.
Now nmooin discusses the case where the stone was kicked by animals.
- 16115‘.73‘\11 YY) NNNAN HY2 DAY 1IN SDINT Y112 PN BN NNNA DI DIYINM)

And if it was Kkicked by the ;3 9937; if it caused damage while in motion,
both the owner of the ;7772 and the owner of the 775pn will be held liable.

mooIn anticipates a difficulty:
- 9125 99N1Y BTN MY (3,27 'N9n 7993 19PY 199INT XN

And that which X217 states later in 579277 P95; regarding an ox and a person who

pushed someone into a pit, that -
= 9921 Y2 1DI9N YIUNT 12290 191 PP Py

Regarding payment for damages, all are liable (the 07X, the mwn va and the 5va

T1277). This indicates that even the ™27 92 is 2»n. This would contradict that which
mooIN previously maintained that if a 7v7 92 caused the damage then the 77PN Hv2 is Mwd. Here
too since the 07X pushed him into the 713, the 11371 ¥a should be Mws.'®

mooIn responds:
= DTNN 15 MaN HYa 29N HY NINDA PNRT 11297 NIND XDV DN 299917 991D 798

'* The 770 holds the WX Sy Man Hva liable for acts that occur naturally through their negligence; but not for
damages that were caused by active intervention of 7y¥7 °12. See 1P (- 75p) 'NR 17 W171.

' [Even though] It is possible to differentiate between the cases which Mmoo brings, where the person did the
damage willfully, and the case of 73731 where the kicking was not premeditated. Nevertheless, once it is established
that by an p>1a71 07X the 72PN V2 is Mo, it should be applied universally (whenever the °1n is negligent).

' The mmman Hya will pay one fourth (since it is N7 [the 7727 Y32 is responsible (at most) for half the damage]
and nMM¥ pays a pr1 °xn), and the 72PN 2va will either pay three fourths or one half of the p11, depending on the
nponn between the (X,31 1p2) 13 "1 o°non. The X"waan asks that 237 (and MMIX) is 21 only in the proan mwn and
the 72PN Y¥2 (who is 2°11 as a 1127 77210) is only 1"7772 2%1; how can they both be 2°n? He answers that it was 71°nn
"2 APt 7"A02, see also KA X"wan. See “Thinking it over’ # 2.

17 The xm3 there reads as follows: DX M7 AT 0737 AVIIR PAVD P20 1210 PRI TIVY M2Y 1DATY 2TRY MW K27 MR
121 1270 WY QTR PYIPINT 900 W 29 ]’Jiﬁ 2°7705 M2 QIR 20 MW T2 YW 2WHWY 191 ]’J!Jb 0D 72 MW 27,

' See “Thinking it over’ # 3.
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It will be necessary to say that there we are discussing a case where the person
caused the damage unintentionally, and since it was completely unintentional,
the =277 %¥2 is liable, as is the person who pushed.”

mMooIn anticipates an additional necessary qualification:
- 29N DN M1 s P or9aT 71 12397 (ow) 1999INT XM

And that which X237 states there, that regarding the ‘four things’ and the
payment for the aborted fetuses; only the man is 2%77; but not the 7127 5y Mwi v -

mooIn qualifies:
- DAY M99 P8 1) 13990 B5927 1IN

These 25927 '7 refer to %121 29X P11 and naw -

= (x99 9710p%) Y2INNA TANTI 119NV 1Y 29N PPN HYI AN
However, the person is not liable for n212 unless there is intent, as the mwn
states in 927 P79, nmpoin has already inferred that the cases there (in 7797 pad) are
discussing a situation where the 07X had no intent to damage (that is why the 71277 Hv2 is [also]
2»n). If there is no intent there is no nW12 2171, therefore we must conclude that the 2°727 '7 are to

the exclusion of nw2.
- D1 YN XY 0NNT 9957 09927 NPYAIND 1 K

And those 2127 "7 mentioned there (in 7797 279) are not like the 29927 '7

mentioned previously in our X713; for in our X7 we do not include P31 in the '7
0127, however in 7797 279 we do not include N2 in the 22127 '7.

mooIn anticipates one final clarification:
- 2990 Y 2139 HY 0OUHYY 9915 1YY (3,9 sy MINT N

And that which X237 stated (in 7797 P79) regarding 921> and the thirty o°opw
payable to the owner of an °1v15> 72p, that (only) the owner of the 0x is 29175 not the

" 1f it is done unintentionally, it is similar as if it was done by an animal; where Moo previously cited that the v
2P shares in the liability. See ‘Thinking it over’ # 4.

* When a person wounds another person he is liable for five types of payment; w12 ,naw 19> ,9¥ ,pi. X7 there
just stated that concerning 1°p°13 all three (278 ,MWwi Hv2 ,7127 Hv2) are liable. However regarding the 0°727 '7 and
m721 °n7 only the 07X is 2°1. Seemingly the 01237 "7 would be referring to all the payments except for 11, which was
mentioned in the previous case. There is however a difficulty with that assumption as N0 continues to explain.

2! Seemingly the M1 M also have to pay for pr1 (as mentioned previously 721 0912 P11 11¥7). X271 may mean to
say that only 07X is 2°°11 for all the 0°727 "7 (the 121 W are only 211 for one of them [the p11]).

2.

3 If a > Tvma M kills a person the Mwa 93 is liable to pay 1913 (the value of either the pa or the pri) to the
heirs of the deceased.

*If a 7yma W kills an "33 72y, the 7wi Y¥a pays thirty 2°9pw to the master of the 72y. In either case (by 7912 or by
72V S owHW) the ox is stoned to death.
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07X nor the 7127 Hy3 -
= DTNT NOIYT 9N NDT 2) DY N NN RPIT 19NT 901D 7298

It is necessary to say that this is only in a case where the ox gored with intent;
even though it will turn out that the case where the ox (alone) is liable is not

similar to the case(s) where the person is liable. The ox gored 7332, but the person

damaged 11132 &w. The reason we must assume that the ox gored 7132 is because if -
$0,an 71 10p%) 7Y 71 AW MY SNPWA RIPRT 72y Y DOWHY)Y 9919 XY NaNaa Kywat

It was without 771115 there is no 251> payment or thirty a%»pw for the killing of
the 72y, as it is taught in the end of "M ' maw "W P,

SUMMARY

MooIN accepts the RO of "M 117 *pTap S9IR XpP7 7772 K. The 9373 is considered a
y19, for people should be careful not to fling items when they walk. A damage
which was caused jointly by a 79pn77 %¥2 and another agent depends; if the damage
was caused by a 17 92, the 79 9va is Mo (if the P11 was a Ywwd); however if it
was done by an animal or by an %75 731902 XWw 07X, the 79PN %¥2 is also liable.

THINKING IT OVER

1. Mmoo (in explaining >"wM) states that for the 72pnn H¥2 the %32ann0 12 would be
considered WX, if it was P> while in motion.”® Seemingly *"%1 can also be o7
that WX 117 *p1ap "91RT *772 X1

2. The X"w9;» maintains that the 7%pni S¥a is M2 own 271.>° Seemingly moon
stated previously that the 72pni 9va is wX wn 20> and WX is P NWwI2 200,
What is the s'%"w=7% question?!”’

3. m»pon asks regarding 2% WOATW 07X MW, why the 27 Y¥2 is 2»n (since we
maintain that when a 7v7 92 is n, the 72PN 5¥2 is Mwo).>' Why did not moon ask
why the i ¥2 is 2°1?°2 Would the 1wi Hva be 20?2

* There is Dw5w1 7912 only when there is a 72°p0 217 on the Mw; there is a 72°po 211 only when there is intent.
% See footnotes # 7 & 8.

7 See X* MK 7"2101 "X,

¥ See footnote # 16.

¥ See footnote # 7.

3 See n"nR # 62 and (1) 2 W 7"90.

3! See footnote # 18.

% See n'"mi.

3 See n1"nx.
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4. Tt would seem that in the case of »21RP7 7772 P°IT QIR 2A72 232annn 712, where
the 939317 07X alone is 271, the 9390 o7R would be considered a ywid; he is
negligent for not taking a precaution not to fling the 7%pn. However it cannot be
considered as a premeditated act of P17% 1nI2. In the case of 72% WATY QTR MW
where the 1°7 is 0°2n 091 (including the 1127 Hv2), the DX was not 711102 p°1a (as
nooIn states);34 however it is considered a 7¥°w9, not an 01X (otherwise he would
not be 2127 72 21mn; only for p13).”> Why by the 23230 M2 is the Mws 72pna Hva,
and by 2% BrTw MY 07X the 79PN Y¥a is 27021

3* See footnote # 19.
¥ See (71xn APRW 117) X,12 [(M0D 2727 7 PavY) 2,00] 1ap°.
3 See mop MK 1" TN,
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