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It is necessary to consult for placing a lien — 9925 T3 TAPW

OVERVIEW

oX1mW ruled that when a 190 writes a bill of sale (for a property) he must
first consult with the seller whether he is guaranteeing this sale by placing a
lien (M2yw) on his (the seller’s) property (against the sale). He must also
consult with him regarding the extent of this guarantee; will it include any
improvements (172w) the buyer will make on this property, will the lien
extend to the choice (79¥) properties of the seller. Only if the seller consents
can the scribe include this in the bill of sale. Otherwise there are no
guarantees. [In this a 7on ww differs from a n"vw where we assume that
there is always a guarantee and a lien on the properties of the m>.] nwOIN
discusses what happens if there is no guarantee, and the various obligations
that come with a bill of sale.

This rule of 721°% 7°7% T2vw is only referring -
—NPN>YvVa
to bills of sale as the X113 shortly concludes (but not to "vw where we assume that the

lack of N1InR is a 7910 NWYL).
— 1Y N9V 2N HYa N 22X XY 193 290 2331 AN XY ON)

And if they did not write N1 in a fpn T0W the buyer cannot collect even

from the 11''12 (of the seller), if the creditor of the seller collected it (for his
loan), from the buyer.

mdoIN proves this point' that if there is no NAX in a Mpn VW the buyer has no recourse
against the seller and cannot collect anything from him:
— Y PYNYT HDIYIN NNTT D RN XYY NINNI NDY 199N wan 99NT2

As the X713 shortly states that the seller can intercede on behalf of the buyer
even if the sale was n1nxa 85w, for the seller can claim it is not pleasant

for me that w»w (who is the buyer) should have complaints against me -
— 199 911 KD NON

' See “Thinking it over’ # 1.

2 At the bottom of this Tmy. The case there is where 7217 sold a field to nwnw (with or without n1™nX), and
the creditor of 12187 comes to collect this field from 17wnw as payment for the loan which 721%7 owes him (a
quwa 7791 collects from nMimPY). The rule is that 12181 may intercede on behalf of 1Wwnw and argue (whatever
it may be) that the m>n has no right to collect this field. The m>n cannot claim that 12187 is >7>7 0727 ¥2 WY
(he is not a litigant in this case) for it is between the m7» and 17nw; rather 12187 can claim that he is a party
to this case; if it was sold n1nX2 then he is certainly a party since 1wnw will wish to collect from 721X, but
even if the sale was without n1Inx, nevertheless 721X can claim that he is a party in this dispute.
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It is evident from that X773 that the buyer cannot go back and claim anything
from the seller” if there is no M™nX in the T0w.

NN continues with a different scenario:
— 1aYVUNIM 1D2ANI NPINNR XD IT2AN 191N HY 9NN NV "91a3 'N 9aN

However if the 9131 collected this bought property from the buyer; the buyer
then returns and collects from the 3#13 (the seller) even if there was no

nPANR in the 70w, and he can collect even S7apwnn and not only n"1an. The
reason for this difference is -
—*ANIYN AW 195 NN MV NP NNT I

Since it was a mistaken sale, the bill of sale becomes a note of debt. By a
n"vw we assume that 7910 Myv MK and he can always collect *72avwnn.

Moo responds to an anticipated difficulty:
— 9999 NON 9INP NIT 929V YNN NNYM

And now that we are discussing here a case of a n"va (and not a 21a) it is

properly understood why 51w did not mention ‘produce’ here® -
— 5959 199 17"9 77990 29N byav 914

For we are discussing here a case where the 1''va collected the field and a

r'"'va does not collect the 5 -
— ’NY 9999 1PN NAY NAYWH NN NI 2N YA (810 97 DP9 ININTI

As HXnw states later, a n"ya collects the improvement, the X123 infers
from this; the 1"v2 does collect the maw, but not the s9°5.

mooin clarifies another anticipated difficulty:
— 99999 RNAYI NIV 21N TP919N HININY 99N (ow) 12P9T 9193 XN NI

And this also explains that later »Xw»w stated regarding a scribe that he

3 If the buyer has recourse against the seller then why does the seller merely say ‘I do not want 1wnw to
have nvyan on me’, he should say, ‘Twnw will have a monetary claim against me’! See (however),
‘Thinking it over’ # 2.

* The seller (in this case) was not the rightful owner of this property; it belonged to someone else (the 911).
The 5121 eventually came to retrieve his property which was currently occupied by our buyer.

> The "W states that the ‘buyer’ gave the ‘seller’ money, but there was no sale, for the property did not
belong to the ‘seller’, therefore the transfer of money is considered to be a loan 70w2 from the buyer to the
seller.

6 Seemingly »xmw should have advised the 1210 that he should also inquire whether the seller is
guaranteeing the produce of the field, in case it is taken away by the m%» or the 711

7 If it would be A1 by the 1, there would be no need for the Tuw to contain T12Yw as NOOIN just
mentioned. [See footnote # 9.]

% If the m9n is owed one hundred 17 with a 7uw and the field the buyer purchased from the ¥ is worth
eighty 11, the 7791 can only collect the field for eighty 11 and must leave the Mo for the buyer.
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should consult with the seller and upon his agreement should write in the
7uw, that he is guaranteeing 892 (collecting from the choice properties),

Nmaw (payment for any improvements on the property), and >9°2

(compensation for any produce taken away from the buyer) -
— NONTI TAYY 9INRP XD

But 7% there did not mention T2pw (the placing of a lien on the seller’s

property) as he mentions here! The answer is -
—"noavw H1a 9991 19PYT BIUn

Because later in that X 3 there we are discussing a case where the a1

collected the field from the buyer —
— Psqa9wnn 1959N) 1YY AN HAYY NN NYa 9N

Therefore the buyer returns and collects from the seller even without

writing 712vw and he can collect even >Taywnan -
— NN NDINY TV NPN Y9N NPN YOV I WY 11997 NHPYWIIDTI RNV 139N)

And this is the reason as I previously explained, that since the buyer has

a nipn "uw and the sale is nullified since the property was stolen -
— NI 99Y0 MYV NPINN 192 1IP9INRT ARV TOY NPD "M

So therefore this rp» 70w becomes a 1''vw concerning which we rule that
D0 DWWV NN by a n"vw. It is not necessary to write it.

mooIN responds to an additional question:
— M9nNa XYY ATY 99907 (4,m 97 xana xa3) BN NDIND ININY IINT R

And concerning that which X»w ruled in 20277 npt 2795 one who sold a

field without ny9nR, this seller -
— 129N H¥a 2392 NNYNY 291 DY 1T 1IN PPN

Cannot testify on behalf of the buyer because the seller intends to set it up

? See 7"m1 and 7"ax # 58. It would seem that under certain circumstances the 11> wants n1»nx only for a
n"va and not for a 1713 (he knows for instance that this property certainly belongs to the 23m), and
sometimes the npY? wants n1Inx only for a wwn of 7713, but not for a n"va (if the seller is very wealthy and
has many assets and there is no 9 that he owes money). [To make this more palatable, perhaps the 251
charges an extra fee for each type of N1 nX.] XMW in each case was discussing one type of nvAnx.

19 Nevertheless, the 7910 must consult regarding 191 Xnaw X9, Otherwise even if the buyer collects, he
will only collect from n>nra (as any 719% would) and not from n>7°v. In addition even though the 9131 will
take away from him the naw and the nm7®9, the npY? would not be able to collect it from the 791 unless the
10w specifically agrees to guarantee them. Otherwise the np1? will only collect the 17 which he paid.

"' The case there is where the 7o sold a field to a npY> and then a 7wAwn came and claimed that it is his
field (and it never belonged to the 731). The 73 cannot testify in this case against the 7v7vn and for the
npY2. The reason is because the 1o has a vested interest that the field remains by the np1?, for then the
creditor of the 121 will be able to collect his debt from this field (and it will be considered a if the m? paid
up his debt). However if the qv7vn should win the case, then it turns out that the 721 never owned it and
the n"v2 has no M2vw on it (so the debt will not be paid and the 7% will be regarded as a 07w X1 yw1 mb).
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for his creditor -
— Zmyyby 470 N9T Y0WN 1YY NIINY NINENI 199N 799 19 I 997 INY N

But if not for this reason, the seller could testify on behalf of the buyer
even if it was discovered that it was not the seller’s; this indicates that the
buyer has no recourse against the seller —

mooin replies:
£ 91N NHPND HAN NPINNA XYY 90V 15 YAY 171 0NN

There we are discussing a situation where the seller explicitly wrote in the
"uw that there is no n»anX; however where nothing was specified the
buyer has recourse against the seller by 771,

SUMMARY

A field that was sold n1nxa X5w and a 1"va claimed it for his debt, there is
no recourse for the buyer. However if the %11 reclaimed it, the buyer has
recourse even from the >72vwn of the seller. There is no recourse in any
event if the "vw specified that there is no NINAX.

THINKING IT OVER

1. mooIn proves that the buyer without N17nX has no recourse, from the case
of *>¥ NMYIN VALY 97 » &1 X2, Why did not mooIn prove it from the
episode of *7°X 72 mMar where YXmw ruled ®nw 91 for there is no nranx?'

2. Moo proves that the buyer without nN1"ANX has no recourse, from the case
of 191 Py 97 % ’v1 X9, The rule is that a 1"va can collect from
*723wn only if the M has no assets of his own. It is therefore evident in that
case (from where mo0In derives his proof) that the m? has no assets. That is
why the m? merely claims that he does not want NWw»w to have nM7vn on
him, because he knows he will not have a monetary claim against the 721
since the 791 has no assets.'® In addition perhaps the case of ™ xm*1 X is in a
situation where the 121 explicitly wrote in the 70w that there is no N1 InK!

"2 If the rule is as Moo maintains that by a 7131 the i has recourse against the 727 even if there was no
nranR, then obviously the 131 cannot testify for the n1? because the 1% will lose money if the 2ywn
takes away the field from the n2. Why mention n"va "2 77nynw °19n, when this is a much stronger
vested interest.

" See footnote # 1.

4 See 1w o',

1% See footnote # 3.

16 See 7" w 0" An and 7" # 47.
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