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If it would teach the case of IN3» — IINOXM NIDONR

OVERVIEW

The X713 explains the need for the 7awn to teach us the rule of 72w oM
both by nX°xn and 72121 npn. If the 7awn would have mentioned only one of
these cases, we may have mistakenly assumed that only in this case there is a
7Y12W 211 since there is a certain X7°N7 > (that is not found in the other
case) and vice versa. Therefore the 71wn teaches us that in both cases there is
a 72w 2rn. It is not clear in the X" why there is no 712w 211 in the case
where there is no an°; 77m.' It is also not clear in the conclusion (of the
%"ap) why indeed there is a 7312w 21 in the ‘other’ case.” Moo offers his
explanation on both these issues and derives from this a new ;13%1.

mooIn explains why there could be a 7312w by AX*¥» and not by 12111 nipn:
— DNRYM 192NV YTV 2) DY N D290 795 90N 2791 IND INIAN 99N NINT DIVN

Because he justifies his action of grabbing the nX°xn from the other by
saying, my friend is not losing anything by my grabbing (since he merely
found it and was not ‘really’ something which he [previously] owned, [or
necessarily needs]), therefore he is willing to grab it from his friend even

though he knows that his friend found it -
— YINDIY 271D NPDY NPV 1239 1)

And so the 3139 obligated him to swear in order that he should

withdraw; when the grabber realizes that he will be required to take on oath that it is

his, he will withdraw his claim®. This is true concerning X ¥n -
—*oran nn Ny ANIP 19°2NY Y119 ONY 291 999919 RIYIT 991919 NPI HaN

However by buying and selling where this reasoning does not apply, for

if he would know that his friend bought it he would not have grabbed it -
— 1119999 ST VIPIT INPY PIUNTI 991N NNINN NIN 1YY 912D Na DN

" The n¥aIpn mvw explains that according to *"wA (see 7R 7"7 where "W states 1701 1770 X9W) in the case
where there is no 2n°1 7711 there should be no 712w for since he is suspect of stealing (X1nX 7°wn), he is
suspect of swearing falsely (Xny1awx 7wn).

* According to *"w (see previous footnote # 1) the 2"np teaches us that by both 7% and »"¥2 there is a
a7 77 and therefore an oath is administered. However when there is no 907 777 (and certainly where
one is a "X °X) there is no 7¥1AW2 P2 as *"w stated on the previous 7Y in mpra 7"7.

3 Alternately, as the & nx will state later in the name of 7171° '; that he will not grab initially, since he knows
that ultimately he will be required to take an oath.

* He knows that his friend intended to buy it and indeed bought it, this indicates that his friend needs it and
spent effort to obtain it; we can assume that if the ‘grabber’ had this knowledge he certainly would not have
grabbed it. Therefore following this logic we are obligated to assume that the ‘grabber’ is not a ‘grabber’ in
his own mind, for he thinks that it is really his, as N1901n explains.
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And therefore since he is holding on to it this indicates that he is of the
opinion that it is indeed his;> meaning that the seller agreed to sell it to
him, as the X3 concludes later concerning the case of 7onm1 npn, that the

seller is holding monies of the sale from both parties®, therefore -
— "R 9119 XYY N30 590V Y992 XY NIy DIUNT YaYS RY NN

I would assume that there is no obligation for him to take an oath, since
the oath will not cause him to withdraw his claim, for he imagines that

he is saying the truth, therefore the mawn -
— Syaws 591 19597 19 ¥RWN NP

teaches us that nevertheless an oath should be administered.

mooin derives a (new) ruling based on his interpretation:
— NN 91217 N2V 1IN INTIV NI

And in a case where he certainly has no illusion of saying the truth; one

of the parties is fully aware that he is lying -
— P2 IPY IV JIN TARY NN 2N THN I3 PPYV NPT D

For instance where each of the litigants claims, ‘I weaved this garment’;
in this case where one of them is purposely lying -
— 01 91 1997 P90wa PPITR DIV 19 IN
Or for instance the case mentioned later of two people grasping a uvw -
— YD INTY NPAY 2T DYT NI IPITNT RLIVD DNN

5 mooin disagrees with " (see footnote # 1) that when there is no 707 777 we assume that the ‘liar’ is
stealing, but rather that he ‘really’ thinks that it is his. N1901n maintains that everyone is assumed to have a
mw> npin (and will certainly not grab things from others), unless proven otherwise.

® The X3 shortly explains that the case of »"1» in the 7awn is when both litigants paid the merchant for the
goods; however the seller agreed to sell it to only one of them, and each one assumes that the merchant
agreed to sell it to him. In this case the Y2w R°mw 120 is quite apparent.

" The oath will not accomplish anything, for they will both swear, since each one thinks that he is the
legitimate buyer. See ‘Thinking it over’.

8 It is evident from Mmoo shortly that the 5"np of the mwn and the attendant 712w 21 is (not because of
the 707 77 that there is by 77721, which the X 3 will shortly state [as attributed to >"wA (footnote # 2)],
but rather) because [even when he (mistakenly) thinks it is his] the 712w 21 will give him sufficient cause
to pause and rethink his position, that perhaps the 731 did not agree to sell it to him, but rather to his friend.
See following footnote # 11.

? mooin cites this case of Vw3 2°P17R 0" (in addition to 7°N37K "X [which is not mentioned in the &7723]), in
order to prove his point that by a >X17 X7 (which w2 2178 2°1w is), the X3 rules n¥y1awa y»17m°, which
would seemingly refute >"w" (on the '& T11v). See p"»vw for various answers to explain *"w".

' The case there is where the 2 and 1% are both holding the 291 Jvw. The 7% claims the M never paid,
and I lost the 7w and I found it, while the m? claims that I paid the loan and received the qvw as proof of
payment and I lost and found the quw. The rule is that ay12wa 171> even though one of them is certainly
lying. [However it is still a case of nnk 1% 721> apYonn, for it is possible that the M7 paid half (and they
are both lying). See 12Y21°1 7"7 X,2 nvOIN.]

2

TosfosInEnglish.com



X177 '0IN 2,2 1"1.7"02

In those cases it is obvious that they must divide (only) with an oath",

for the oath will certainly cause the liar to withdraw his claim —
SNOPIAUNR PUN KY XN ZPunT

For the rule is that one who is suspect of stealing money is not suspect of
swearing falsely.

SUMMARY

The mwn teaches that there is a 7¥12w 211 even in a case where he
(mistakenly) thinks that he is saying the truth. There is certainly a 7¥2® 21°11
when he is definitely a liar. One who 1s XI11722X 7w 1S not XNY1AWR TWr.

THINKING IT OVER

According to mdoIN it appears that in the X177 the X713 thought that a 712w
1s administered only in a case of 707 77, however in a case where there is
no N°7 771 we assume that the person [thinks he] is saying the truth and
therefore does not have to swear. How can we explain, the various my12w of
n¥pna a7 and IR 7Y and o2vAwn nyaw, etc.? In these cases there is
(seemingly) no 7n°7 7712 and nevertheless there is a 7312w 21°1. How can we
have ever assumed that there is a 7¥12% only by i 7711?!

"' mooIn maintains as a corollary from our 7w that by a *X»7 X7 there is a 72w 2vn. It is therefore
evident that the "»p of the X3 means that even when there is no 201 77 there still is an obligation to
swear. The reason is that the deterrent of 712w is so powerful that even when a person thinks (but is not
completely sure) he is right; the 7y12w will compel him to withdraw his claim. It therefore follows that
when he knows he is lying, he certainly will withdraw his claim when he is required to take an oath. (See
following footnote # 12.) However if we would maintain that the 2"»p of the mwn is that he is required to
take an oath, only because there is a 2n°i 77 (both by nX°¥n and »n"w), then we would argue that the
deterrence of a 7¥12w is limited only to cases where he is 0’7 7M. A 7312w would be a deterrent only for
such a person who does not want to do anything wrong; without a 7312 he is not doing anything wrong [in
his mind; this is the n°7 771], but to swear falsely that is patently wrong. However, a 7912w will not be a
deterrent when he assumes that he is right; the 7y12w will not deter him since in his mind he has a rightful
claim, and certainly not when he is a *X»7 *X71 (for he is not concerned at all about being honest). To
summarize; if the 9"np would be that there is a 712w 211 since there is a 707 77 that would indicate that
when he is not a n°7 771 (and possibly a 111X 7°wn) then there is no 7¥12w (for he is RnY1IWKR T°Wn).

12 We cannot differentiate between the case of nnX 7> M0 (where he is 1 a 7y since he is not a
RIMAR Twn) and a case of X171 X7 (where we should not administer a 7¥12w, since he is a X1k 7°wn),
because a XX 7w is not XNY12WR 7w, for a 712w is a powerful deterrent. Therefore it follows that if
where nR 92 20 a AW is administered (even though it may not prove to be a deterrent since he
believes his lie), then we should certainly administer a 7¥12w where there is a %7 °X71 for there he knows
that he will be swearing falsely (which he is not wont to do).
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