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And let us see; whose money is he holding — P2 J8@2% 517 79

OVERVIEW

The X723 initially assumed that the case of 2w 1912 by 7omm npn was in a
situation where one person purchased an item, and another grabbed it from
him and claims that he bought it. The X 3 therefore asks let us find out
whose money the seller is holding, and we will award the item to that
person. MdYIN discusses the validity of the seller’s testimony in this situation
and offers alternate explanations, other than >"w".

— 999 INW)I 7YY WD
“"w9 explained that the statement of '"wpi Xn» M7 YN means that 7"°2

should ask the seller, which of these two litigants paid the money, and we will award
it to him based on the testimony of the seller.

*"w1 anticipates a difficulty with this explanation:
— 1152 NP1 PNV AN 19997 PNT 2) Y IN)
An even though that the seller is not to be believed in a situation where

the contested item is not in his possession -
— Y(@mn0R 05927 13 HNHNN N7 OV 2,39 91 pwiTR) PONY NIYYA NIINTI

as the X1l states in 1907 79wy P70, What is the purpose of asking the 931, since
his testimony is not acceptable?!

"w1 explains:
—*y19a NP PR ITIAN JANI 1NN VIPITA DAN INNINN VIPITA YD1 9N

This is so (that his testimony is not acceptable) when he received money
from both parties, however if he is holding money from only one party

! The xm3 there cites a X2 which states that the seller is believed to say, ‘I sold it to this one and not to
that one’. The &n>"2 then qualifies this statement; the seller is believed, only when the item in question is
still in his possession (for then the seller must remember to whom he sold it in order to give it to the right
party), however when it is not in his possession (he already gave it to one of the litigants), then he is not
believed; since it is of no interest to him anymore, we assume he does not remember.

> When two people paid him and he agrees to sell it to only one of them, then once they left he will not
remember exactly to whom he sold it to; however if only one person bought it from him (the other possibly
was never there), then the seller will surely remember who was the purchaser and who is the stranger. The
X713 in PP also states that a midwife is believed to say this child is (the son of) a 173, this one a "7, etc.
The reason (the 0°»317 instituted that) she is believed is one of practicality; otherwise there would be bedlam
at to whose child belongs to whom. They entrusted this testimony to the midwife because she is not merely
an observer but rather an unbiased and involved participant. The same applies to the 921n. He is trusted
more than an X"y, since he is unbiased and involved. However his judgment is clouded when he received
monies from both and he no longer possesses the item in question.
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then he is believed, even if the merchandise is not in his possession.

Mmoo continues citing >"'wAd:
— )Y N9 *59n 93 192090

And the text later reads ‘and we do not know’ from whom he received the
money willingly, etc.

Moo comments on °"'wD:
— 9%9¥ 7599 X917 “)9 WaY PNT DINa)

And it was unnecessary for >"v" to explain it so, for here the question of
VP1 1R 117 TN IS a proper one, without the distinction between one person paying
and two people paying -

— AN 13 NIN PINI 1152 DN PNT ) Yy N1
For even though he is not in possession of the merchandise and does not
have the same level of MKkl as when it was in his possession, nevertheless

the seller is believed as a single witness, and the s'x3 question is -
- Snmwn 909 901 91NNV NN )P¥aY) 0NNV ININY

So why should both litigants swear; the one whom the 222 supports

should be exempt from swearing -
— *NIYINT NNV YAYS TN

And the other whom the 757 contradicts should be administered a 790
oath (and not merely a 11277 7912Ww), since he is contradicting an X"y.

MmooIn continues with the X071 later on:
— 1ON 7Y )9IN) M YT INT 79‘1’ NYY 929V D9) NOWM

And now the text can properly be read, ‘and he (the seller) does not

? Initially we assumed that only one person paid the 727, and therefore the question was raised, why do we
not ask the 12w, since he is believed (when one person paid). The &3 concluded that both paid, in which
case, the testimony of the 151 is not acceptable, therefore the Xo7° must be "1°v7° 897, that we 7" do not
know who the real buyer is, and even if the seller claims that he knows who was the real buyer, that would
make no difference, since his testimony is unacceptable. The X073 cannot be ¥7° 891 (‘and the seller does
not know’), for his knowledge or lack of knowledge is immaterial, since he is not believed.

* MooIn maintains that if 172 Wp» PR, then the 12m is never believed, even if only one person paid for the
item. See (the abovementioned) N190N in w17 that the reason he is believed when 17°2 11pn is because the
7211 has a 13°», he could claim I never sold it to you, or that I repurchased it from you. However if it is X
17°2 1pn and there is no 13°1 then the 121 is never believed (more than a regular TR 7).

> Moon maintains that just as an X"y has the power to require an oath from the party that contradicts him; in
a similar vein, the X"y has the power to remove the obligation of a 712w from the litigant which the X"y
supports. This is known as 7y12wn 012 ¥y0n7 7¥ (a witness who assists exempts one from an oath).

% The rule is that one who contradicts an X"y in monetary issues is required to take a X7 7y12w and
deny the testimony of the 7¥ (otherwise he loses the case).

7 See “Thinking it over’ # 1.
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know (who paid him willingly), for if the 227 would know he would be
believed as an X"'y.

Moo comments on an anticipated difficulty:
— S99yt PIP NONPTT IVD XD NN 10

However the X723 could have answered (on the question of "1 11 *11°77)
that the 707 is not present before us that we can ask him.

mooIn offers an alternate explanation:
— IYNN 999N YA N ’DnY HNWIT Y9N PNYY 1929

And the "1 explains that the question (of 21 °11 *1m9) is that we should

ask the litigants from whom did the seller accept the money -
— 13 XY XINY SNNI MY N1 TPYY JIIN PTYIN NN PRY

For we do not suspect them of lying; that either should say ‘I gave’,

when indeed he did not give'” -
2:95919n DOR MPNN NN AN 99990 NN 1Y NN DYPI9N DN DN BN

And in addition they are not arguing who gave the money, only as to who
the 2ov» agreed to sell, but there is no argument as to who gave the
money.

SUMMARY
According to "9, the question of VPl ¥NH 117 19 means that the 0m

® This would (seemingly) be a better answer than the 12m does not remember, for not remembering is
somewhat unusual (even if both gave the money); however it is very possible that the 721 is not available
for this 7m0 7°7. See ‘Thinking it over’ # 2. This question of ¥ applies only to NN interpretation;
according to "W, there is no difficulty at all, for the X713 wants to establish the 72wn in all situations even
when the 721 is present. Therefore we establish the 71wn when both gave the money, in which case the
testimony of the 721 is immaterial.

% The X3 did not mean we should ask the seller (as ""wn and Mmoo both explain) [for that is not such a
difficult question, for we can answer that the 121 is not present or he does not know], but rather we should
ask the litigants.

' Their initial claim is *>% 7913; each one claims he bought it from the 73m. When the xm3 asked 11 17
vP1 XY, it was understood that both litigants agreed that only one (j21%7) gave the money, but nevertheless
the other (1Wwnw) claims that the 721 never agreed to sell it to J2%7, but rather to 1wnw, and 71v»w made a
72°wn on the item and therefore it belongs to nwnw. The question of the X713 is that if 11w»w admits that 12187
gave the money, then his claim that the seller did not willingly accept s'121%7 money is spurious, for we
assume that whoever paid the money, the seller agreed to sell it to him. The X3 answered that both gave
the money and each claims the 7121 accepted only his money willingly.

" He will be afraid to falsely claim that he gave the money, for he may be directly contradicted by the
seller. However if he merely claims that the seller did not want to sell it to the other party, then even if the
seller contradicts him it will not be a blatant lie.

2 See footnote # 10.
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should be asked and believed (since he took money only from one), even
though the item is not in his possession. The X713 responded that since they
both gave money, therefore the 731 will not be believed and as a result we
(the 7""2) do not know from whom the 72 accepted the money willingly.
Mo0IN maintains that the question was that the 721 should be considered an
y>»oni 7Y and therefore exempting one (whom the ¥ supports) from a 7312w
altogether and obligating the other (whom the 7¥ contradicts) in a 7¥12W
Xn>7IR7. The X3 answered (that since two people paid) the 721 does not
remember. The "7 explains that we should ask the litigants, and the X132
answered that the litigants are sure that they both paid but disagree as to
whose money the 721 accepted willingly.

THINKING IT OVER

1. According to MdoIN the reason we do not ask the 7121 is because the 721
does not know."> Why then did the X7»3 have to establish the 71wn in a case
where both paid; if the 721 does not know, then even if he accepted money
from only one of the litigants, we cannot ask the 191m?!"*

2. Mmoo asks that the X n3 could have answered that the 29w is not
present.”> Seemingly if the 191 is not present, then there is no X301 *n,
since the 731 cannot return the monies!'® This would contradict the XM3°x
of X995 21!

13 See footnote # 7.
4 See 1w o',
15 See footnote # 8.
10 See 2% mx "™
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