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And here, if the 377> seized it, etc. — 991D 3771 1IBPN 957 N2 Ixm

OVERVIEW

The X723 cites the case of Xmon (in order to resolve the query of X723 nw>Tpi
19pN), where one of the litigants was w>7pn the Xn1on whose ownership was
in dispute. 8111177 27 maintained that the issue of Xn1on can be resolved based
on the case of M22 po0. By a 7152 750 the ruling is X7 19V 120 XX
(which according to X127 27 meant that if the 7732 took possession of this
7102 790, we will not make him return it), and that (even if it is PXw° nw13)
it is 772 732 MoX. This proves (as NwOIN will explain) that X2 Aw>7p
79PN 1s wIpPn. However 7127 rejected this proof, saying that the 175 cannot
grab it, and the reason it is 7712y 7732 MOKX is because it is a 7X2T WP
981, Our Moo will explain the two sides of the issue concerning Xnomn,
the proof of X117 27 and the rejection by 727.

— 43 ©IINT 59 XM 7YY NI SYPIPNIT 1159 NN %Y 532%1 5971 NI
It appears (to m»d01n) that this is the issue concerning the Xn1o%; since the
xnon is like land (it is not a movable object) and therefore the ruling

concerning the disputed ownership of this Xnon is 923 2v9K7 9> -
— *yma 8Y 10 XPNDN 1192 RINYW NYITHN 1NRN NOPN ORT 1199

And therefore since presumably if one of the litigants seized possession of
the ¥xn10on and was w>7p% it while it is in his possession, the w7p77 could not
be undone; it would remain w7ps -

! This mpon references the X3 on 2,0

> moon does not interpret the query by Xmon to be similar to the query of 79pn X722 Aw*Tpi (where the
question is whether we say X712 7p°nw); for if that was the issue by Xn1on, then how did X117 27 want to
resolve it from 7132 20 (where no one knows if this animal is a 7133, and), where the concept of npnw
TRTITD is not applicable (for the X W does not know whether this is a 7192 or not). [We must assume
nonetheless that in the case of Xmon the other partner was n1X 71027 pnw; otherwise how can we resolve
(from Xmon) the query regarding 79PN X972 "W>7P1 (see previous Aw>Tpn "7 Mdon footnote # 7).]

? See Yo A7 X,2 MooIN who cites the X7n3 in 2,72 2"3, that when there is a dispute over an item and
neither of the litigants are in possession of this item (for instance a boat, or ¥p7? where neither is in
possession) the rule is 723 0287 93; whoever is stronger can overpower his opponent and take possession.
It is apparent from moIn that 723 2987 95 is a continuous process; whoever grabs it last is in possession
(unless one can bring proof that it belongs to him).

* This is a presumption of Moo according to either side of Xy2°X. In a case of 723 2»X7 5 when one
person is in possession, then (even though the other party can take it away from him, nevertheless as long
as it is in his possession) he can be w>7pn it. This w7pn will remain even if the other party grabs it away
from him. See ‘Thinking it over’ # 1. [This concept of 7w7pi1 is 719pN3, etc. is not applicable to the query of
79PN 72 7w TP by nohu. There by n°ou since they were both holding it, there is no 17 of X"73, only P17
No one has a right to grab it. Therefore the query there is only concerning whether X7 AR 7PNV, ]
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— 99250 NOPM 192N N 129N

Even if his adversary would seize it away from him, nevertheless the wipn

would remain as is, therefore it can be understood that -
—SYTpn "N M) NOPN XY WD 99

If he was wopn the Xnmon without 2P0 it would also be TP, This is one

side of the query.
— 1197 991959 NOPINDI IMNNY YN DI BN TANRN 93 ID2ONRYT 1195 N1IYT IN

Or perhaps, since that if even one of the litigants overpowered the other
and took possession of the Xn1on, nevertheless if the other can seize it back

to his possession, the second one will acquire it, therefore -
— 59, vIpn 9N XD NAPN N2 WITPN lankin

The same rule will apply by m5pn 851 w7p that the w7p will not be »n

at all, for -
_Snavpnm WHDN DYYN NOT A 15D DO BN 195207 19D

Since if his friend would grab it back, the friend will acquire it, therefore

his w7pa is invalid, for wpPn is not stronger than seizing; if seizing is not
final (for it can be retaken back [showing that it is not really 1mw"2]) then w7pn too is not
final (meaning it is no w7p7)’. These are the two sides of the query concerning Xn1on.

Moo continues with the s'&111177 27 attempt to resolve this query:
- 9vwsm PPN 1N2 NAPN ON NIN N NN SRPY

And now the X723 cites the case of 7122 P50 and brings the proof; for here

by 7122 700 if the 3775 grabbed it we do not take it away from the 7773 -
— 9901 N1a N2 PNON NOPN KXY 1PN a9

And therefore we see that the ruling is that even if 75pn X® the 7102 is
forbidden 771221 171932 on account of the Poo -

> Each party has the potential right to grab it; if we assume that 7w*7p: is an act which is similar to 79pn;
then if 7w 7P, it is like he was 79pn, meaning that it is in ‘his’ possession. This 71dpn (of 7w 7pPiT) was not
merely a physical 79°pn which can be reversed, but rather it is a 719°pn of w7pn which is irreversible (see
previous footnote # 4), therefore it will remain w7p7. [According to this side of the query, 7727 would be
the equivalent of 7w 7P 79PN; meaning that 7w 7P is ‘stronger’ than 79PN alone. ]

® According to this side of the query, 719°pn and w7pi are equal; neither of them is final.

7 There is no concept that an article is first w7pn and then when someone else takes possession the w7pn
vanishes (without 11°79). If the WP can exist only temporarily then it is no w7pi7 at all.

¥ This means; that now that we explained the reason why it should be w7pi1 by xnion is because each person
has the power to grab it (for 123 2°7%7 93), and being w>7pn is a form of grabbing, and the grabbing of wpn
is considered as if 7w 7P 19PN, we will prove that this is indeed so (that Aw>7pi is as if 7w 7P 79pPN) based
on the ruling by 7122 po0 that it is 771231 71°32 70K

? xmm7 27 understood that when the 73wn rules concerning 22 20 that 7°X7 oY 17am Xvwn, this refers
to either the 71713 or the &>, that 7"°2 cannot remove it from whoever possesses it (meaning 123 2°9X7 93).
19 One is forbidden to shear the wool of a M32 or to work with a 7132 for the 770 writes (v, 0 [AR7] 2M27)
that 7IR¥ 7152 110 X MW MD22 72VN N7,

2

TosfosInEnglish.com



XM "7 'on R A" 702

— M hamnb 9190 799113 PN 1095 Y XYY DIUN

Because perhaps the 3775 has a share in this 7952 and that is why he can
grab it -

— 1153 ATIYA DYITHNY 925 NAPN 1IN YN NP NY 959N NN

It is therefore evident that even where 119pn X® it is considered as if he

was opn already and he was w>7p» it while it was still in his possession.
This concludes the proof of X117 2.

mooIn continues with the s'7127 rejection of this proof.
— Py N8N 109 NOPN BN BNNT N2 SN

And 7129 rejected this proof, for there by 7132 poo, if the 372 grabbed it

from the X the rule is that we take it away from the 775 and give it back to
the initial owner, the X" -
— 1159 NN NOPN 429 1ANT BI93 12 11Y PRY 9 B N

And even though the 37> has no rights at all in the 9123, for we see that

even if the 170 already grabbed it we are 175% PR3%W2; proving that he has no
rights in this 7122 -
— IRV PINM AN AWITHT DIV 27099 S AT NI 1PIIDN 591 I9ION)

And nevertheless the 7122 is 7712pY 771932 1POR, so perforce we must say
that a 7w7P which comes by itself (without human intervention; such as a

T02) is different than a 7w17p which is caused by the act of a person. Therefore there
can be no proof from 7132 concerning the case of XMon which is a 7Y17P that is caused by
man.

mooin asks (a seemingly unrelated questionlS):
— NN 1199 119D 1998 DODYAN RINY 17991 PNININ PN INNDN 9NN ON)

" Otherwise it should be 7M1 Araa IMn if it is in the possession of the 2%, He is not required to give it
to the 1779, since the X" is the prmn; indicating that we do not consider it a 7132 (even poon). It should
therefore also be 1712y1 7132 7N, The reason why it is 7712¥1 7132 MOKR (according to X1IM7T 17) is because
the 772 has a right of 79°pn, and whenever there is the right of n5°pn, the wipn will be 911 (except that by 1132
there is no need for the 77> to be w*7pn it 7192 for it became w7pi1 by birth).

"2 This is the conclusion concerning xmon, that just as by ™22 the right to 72°pn allows the wpi to be 9,
similarly by Xmon the right of 123 0°9x7 93 allows his 792 w7pi to be 2.

13 The m1wn which states that by 32 poo the rule is °RI7T 1OY 17°2MR XXM, means that the 175 cannot claim
it from the %W (unless he can somehow prove that it is a 1133), but not that the 372 may keep it if he grabs
it. In fact the 175 will be required to return it to the X7 if he grabbed it. The reason we do not say X"73 by
7191 is because the 9X7W* was the original Prm in this animal (when it was a fetus).

' The 7w1Tp of a 7122 poo that it is 77291 7132 MoK is not all connected to any rights which the 175 may
have (which is none). It is a ruling in 79%» 7827 WP 790 (and it is like any Xn*9X7 70°X 750) and can
prove nothing concerning Xn1on which is a 9 nw17p through a person.

1% See *"19 and n"ma.
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And if you will say; why is the rule that Y75» PRI2™ PR (as X7 27
originally thought); cannot the owner say give this 7152 to another 3715?!*

NIDDIN answers:
— 335 995911 1YY W

And one can say; that we are discussing a case where this 172 is a

‘befriended 3772’; the owner always gives his 71372 Min» to this 172. The owner cannot
argue that he wants to give it another 773. The question is only if it is a 7132 or not.

mooIn offers an alternate solution:
— 1991 ANIN NIV NINT INIY 121D YOIV Yanyn naw 9952909 9199 1N By9n3 9N

Or you may also say; the owner can only demand the 1817 nayw which
the owner possesses in this 7923 according to the one who maintains that
7R177 N2 is considered something which has monetary value.

mooIn rejects an anticipated proof to this last statement that the 175 is obligated at most
only for the 7R317 n20:
— NI NI RNINN GONT %D )2 2 (%299 97 PNy WD P9

And from the X713 in ¥19177 P22 where it states a "% 32 who grabbed a

733772 nann; it is considered outlandish -
— 7N PN DYYY 290 IONT YIUN

This indicates that it is ‘merely’ a Xmx 19, but the " 12 is not obligated to
pay. This would seemingly support the contention of n901n that at most the
172 1s liable for the 7X17 N2 but is not required to return the 717 NInxA.

However mo01n says that from that X723 there is no proof -
$9909 1VIN IN NN MIND PIMIN (3,57 91 NN 1IPININTI IVINY 199910 XYY

Because perhaps that X713 is discussing a case where the "7 j2 ate already

'® The owner has the right to give the 7132 to whichever 171 he pleases; how can X117 21 have thought that
1712 may seize the 7132 as his own.

"7 All the other o371, knowing that this X%> give his 71372 nan» to this 172, are WX»n from receiving
these 11010 nann, and therefore this 370 receives it.

' This answer argues with the previous answer and maintains that if the 372 grabs the 72772 nn» the 98>
cannot force him to return it. At most he can claim from the 775 the 7X17 N2 according to the 7"» that n2w
X217 is considered 71, However if we maintain 177 72°R 7R3 121w, he cannot claim anything from the 2.
% 3x17 naw refers to the right the owner has to give his mina to whomever he pleases. We can attach a
monetary value to this; for someone may come to the 287> and tell him if you give the minn to this 3713, 1
will pay you something for it, and other similar types of benefits. There is a dispute whether this nX17 21w
is considered something of material benefit, which, if taken away, can be claimed in court.

2 In our N3 it states: MY T KP DULT 121 KNINA AP0AT K10 KA. The X3 in X,X9p P9I states: R
121 XnIny Aun maT R,
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the 717710 Nink, in which case he is surely 7o as the X723 states there, ‘one

who damages or eats 7713772 nun» is exempt from paying for it’. However, here
where the 7231 is present, perhaps the owner can force him to return it to him.

SUMMARY

The query regarding Xmon is whether the right of X"72 allows the wps to be
on as if he was w*7pn it after the 79°pn. According to 71" the 77129 A3 MO°R
by 7102 poo stems from the right of the 372 to be 090 the M>32. This is
rejected by 727 who maintains that despite that the 375 has no rights in the
7152 P90, nevertheless it is 121 77932 MOXR because it is a 77987 7827 7WTR. The
X may not claim anything from the 375 if he was 0910 the 7122 (even
according to X11n77 27) if the 172 was 71170 771, or alternately he can only
claim the 7X37 N2 W according to the 7"» that AR N2V 1s .

THINKING IT OVER

1. mdoIn assumes that when one is (YP72) APIN and is w*7pn it, it becomes
vIpn (even though the other party could have grabbed it back [before the
wrpn]).> Is this w7pn a wIpn °R7) or is it a wIpn pod, because even though it
is 1Mwn3, can we however say that it is 12w X7 (since the other party can
grab it back)?*

2. 7127 rejects s'81117 27 proof and maintains that 17°2 MR PROXIA 372 79PN,
and the reason it is 77123 77°32 MMORX is because "IRW 77987 7827 7wITR. Is 720
ruling that 17°n INIR PRI 17D 79PN, or is 7127 saying that in order to explain
the 7712 773 MOX it 1S not necessary to maintain that 1MX PX°X1 X 3"N, but
one can maintain that MMX XX 2"n and nevertheless 7712¥1 7132 PMOX
because of 981 837 WP

2 See footnote # 4.
22 See avp MX "1,
2 See myp MX *"9a.
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