oM 7"7'0I0 R,20 PR L7"02

Orphans that came — IN2W 2°21N°

OVERVIEW

1"1 ruled in the name of Xww that if orphans (who were minors) come to
7"2 because they desire to divide their father’s estate, 7"°2 appoints for them
an D1917WIDX to assist them in dividing the estate. N1900 qualifies this ruling.

—INAY NPYTT O 13°29 9N
The n'"9 rules that this law of 011X on% P1onYH 71 applies specifically

only if all the 21N> came and agreed to divide the estate -
— 0N H¥2 PITNY DIDNIVIAN TNIYNY PN NN TANRN NN ON DaN

However if one of the 2°»1n°> was protesting and did not want the estate to
be divided now, 7"°2 does not appoint an 9121915R to divide the estate
against their will (of those o"»n° who oppose the division now).

According to md01n we cannot divide an estate unless all the participants agree. N1501N

anticipates a difficulty with this ruling.
— D7V 231 NN Y PNV NN N¥ANY PN NIND NPIYNNDY

And we cannot bring proof (in opposition of M501n ruling; that a division
can be made even without the approval of all the participants) from the
division of x> P9 K in the times of yw1 where there were many

nursing children, and still the land was divided, even though these 07w *p11 certainly
did not voice their approval. This seems to contradict the ruling of the n"3 which requires
the consent of all participants.

mooin replies that there is no contradiction -
— 1M DXINY NATN %9 YY NYNY BND MINYY

for there (by yX1 np1on) it is different from a regular division, since there

the division took place according to the word of 77 and the 2%2n1 23IR.
Therefore the consent of the participants was not necessary.

mooin asks a different question:
— (8,30 97 M2 DTN )NOT NINTN PID INT XNN NYP 1N

However there is a difficulty from that which is stated in 3'';72% 71%%X P2
- Zo"r:m PIYN AYN NN HNY )DD *1)

Regarding a 37> who died and left over a pregnant wife and slaves -

" See “Thinking it over’.
% o710 0°72y of a 373 eat N as the PI0D states in X°,20 (MK) Xp that IR X7 9992 TIp W93 MIR? °2 10D
2.
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— 199N D957 ONN MNP
And the X ) there rules, that if there were male children (besides the

pregnant mother) then the slaves may eat 71219n since they now belong to the
sons of the deceased who (are 0°1770 and) inherited these slaves from their father. The X713

continues and explains -
— 3951 92)Y NS NPDYT Y199 92390 9N OIVN IN)

And if you are concerned on account of the share of the fetus; [no01n
adds] the explanation of this question is that we are concerned perhaps the
fetus will be a male -

— %9592 199X 1195 139RY 999NN N9 (ow) 19 N1IYP)
And we have established a rule that a born heir feeds the 072y with 72170

however an unborn heir (i.e. a fetus) cannot feed the 72170 o>72v. It should
therefore turn out that since this fetus owns a share of all the a>72y (if he is a 127), so on
account of his ownership they should be prevented from eating 72170 because a 72> 1RY
is not °98n. The X3 concludes that this is of no concern, for -

— 5 PIYNY INAY DIMIN? ININY 9N 19N 39 9INT )IN) 295 RMPHN 1ND 1072y
We will institute the enactment of 1", for 321 '3 rules that orphans who

wish to divide, etc. we appoint an D9101X and divide. Here too we will appoint an
011X for this 712w and the ©1917VIBR will designate other properties (not the 2°72Y) as
the rightful share of this 721w. The 72w will not own the a>72y; they will belong to the live
brothers, and therefore the 0°7av will be able to eat 717n.° This concludes the citation
from the X773 in MM,

mooIn concludes his question:
— N3 JVP TNANNY 23 HY GNT DNNN )IPYNY DIPN YO

In any event we derive from the X723 there that even though one of the

heirs is very young (in fact he is merely a fetus) -
— NDIPH 157 1927297 92197 N7 IND ON PITND N¥IY ON HNYID Nyt 13 PN

And he is of no mind to be consulted with if he wishes to partake in
dividing the estate or not, as in the case of the 22w, nevertheless we

institute this enactment of 1" —
—IN2 NPYT 1N NN

3 If the 721 is a female there is no problem, since she will not inherit anything when there are brothers.

* The same 109 in (MBX) X7P™ states A2 12X 271 10" 797 and we have a 7w7T that the n°2 7% can be
1M172 2°58n; that only a born heir can allow the 0°72y to eat, but not an unborn heir (an 221). If the owner
died and there are no living children, only the 121, then the 2>72¥ cannot eat 717n.

> If necessary we can give the 721 some of the 272y and the others to the brothers. The o272y of the
brothers will eat 11170 while those that belong to the 721 will not eat 71170 (until he is born).
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And here we are saying that this ruling applies only if the 2°n1n° came and
are willing to divide, but not in a case where we do not have the consent of all the
participants!

mBDIN answers:
— 9299 NON NIPH ONNT 9D Y NIY)

And perhaps one can say; that there it is beneficial to the 92w, that the

o721y are assigned to his brothers and he receives another portion of the estate —
— 993 nMINHY 295 NN DIYMIN DITAYNY 192 75N NHYHNY

For by doing this his share (of the remaining estate) increases in value,
since the 2372 can now eat 7%19n; this will increase the value of the estate
since 2170 is cheaper that P9,

mooIn offers an alternate resolution to the apparent contradiction:
— Y1992 NNIN NN TANN ONVY ¥IUN XD OUN M

And furthermore it is not evident from that X213 that if one of the o°mn°

would explicitly protest the division —
5:m19MY ©INIVION NI YY1 nyny YaNvY

That we would be able to appoint an 212 BKR to divide the estate

against his will. It merely states that we divide it without his specific consent.
Therefore it does not contradict the ruling of the n"3 here that if one of the omn’
explicitly protests, we cannot divide the estate.

SUMMARY

We appoint an 01917019X to divide the estate of minor 20, only if they are
all in favor; except in the case of yIR7 NP2 (where it was n"XY 277 9"Y)
and in a case where it is beneficial for the 2>mn” to have the division done
now (as in the case of 0°72¥). Alternately if none of the 2N protests (even
if they are 27w P11 or O°12W) we assign an 01917WBX even if there 1s no
explicit consent.

THINKING IT OVER

% 7170 is cheaper than 1911 because most people would not want to have 1°911; only 2°375 can eat it, and if it
becomes &Y it has to be burnt, therefore the price of 7171 is less than that of 111m.
"1If we would not divide now, but rather wait till the o>»1n> mature, the 0°72y in the meantime would have to

eat 1211 (which is more expensive that 717n), thereby diminishing the value of the estate.
¥ This (second) answer will also resolve to the first question of nooN; that by YR NA2n none of the P
0°7w was protesting the 717

3

TosfosInEnglish.com



oM 7"7'0I0 R,20 PR L7"02

1. mooIn (in the first answer) maintains that we cannot compare appointing
an DMK for a regular P2 to YIRT NPIPA, since by PRI NP9 it was o'V
n"wy M2>7.° How, then can we derive from 7RI npYon the rule that 7"2
DIDWIDX 79 PRI

2. Does the n"1 maintain that for 7?21 we require the consent of all the
0°mn°; or that there can be no 7170 if one of the oM n° protests, however we
do not require their consent?"'

3. npoIn initial statement seems contradictory. It states: 77 O 22X IR2W RP1T
21 YR PR A Ra. The expression X2w X217 indicates that if it was not
X2, then we do not appoint an 0191701BX even if no one was explicitly amm»;
however the conclusion that 131 7mn TnR7 70 oX 92X indicates that even if
not X2, but as long as no one is M7, then 7"2 will appoint an D1917VBOX.
How can we reconcile this seemingly contradictory statement?'>

? See footnote # 1.

10'See n"m and nwws A,
' See n"ma.

12 See 33 MIX 7"0.
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