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And they choose for them a nice portion — 7757 Pbn an® 193999

OVERVIEW

When heirs divide an estate, if they come to an agreement then whatever
they agree to is valid. It is self understood that there is no need for casting
lots (as to who gets what) or having the property assessed by outside parties,
since they are in agreement as to how the property is to be divided. 1" ruled
in the name of "Xnw that if minor 20> desire to divide their estate, 7"°2
appoints an D191MOR to enact that division (and there is a dispute whether
the 2m1n° can protest when they mature). The issue here is to what extent is
the power of the 01917119X, when he makes this division; is it as if the heirs
are in agreement and therefore no outside assessment, or casting of lots is
necessary, or do we say that the 9191719 is merely an agent and he must
rely on assessments and casting of lots to assure that the division was done
fairly and equitably. n901n offers two opinions on this matter.

— 999932 T9W 19593 N1 399 K2 13917 PNNY 13529 PRI DD 219992 PN
The 3'""9 inferred from the expression 1997121 [and they choose], that this
choosing was done without casting lots; for how is ‘choosing’ applicable

to casting lots!
—INYTA NMIN NPIYNN DY 17 N2 NNIY XD J99) 199998 PPRY YWI91 1D)

And the °"1 would explain that a 713 is not required and neither is an
assessment by 7''92 required, for the entire division of the estate depends

on decision of the 0w1MBKR; the division by the D11MWVIBX is made -
— D21 19N ONX DNINY DN DIVIY PNV 1D

Just as the orphans themselves would have done had they been adults -
— 595Wa N9 1NINYY 9993 IHN YD NINYI

! There is a dispute among the commentaries whether 7"*2 appoints a separate 01917019X for each o1 (as the
plural W% of 177 11121 would indicate) or that one 01917v19X is appointed for all the common heirs (and the
plurality of 177121 refers to the various cases that may come up).

2 Choosing indicates careful consideration for the value of each share, and that it should be appropriate for
the recipient; it is not done in a haphazard manner.

3 When the 01M019R divides the estate into [two] portions it is not necessary to cast a lot to decide which of
the [two] brothers gets which portion, but rather the 019179% may assign each brother whichever portion
the ©1017v1XR decides (is more appropriate).

4 Casting lots indicates an indiscriminate way in which the estate is divided. Each individual is at the mercy
of the lottery. There is seemingly no choice.

> The heirs would negotiate with each other and try to acquire what is most desirable to each, without
resorting to casting lots or outside assessments (providing the heirs agree on the division).
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Where each one of the heirs would choose for himself (that which he

desires) and would acquire it for himself (without lots or 7"2 nmw). The same
applies to the 01917115K that there is no need for outside intervention or casting of lots. We

rely entirely on the decision of the 019171OX
— 718y D159 NNT PN 139299 NN 133 STNIN IN TINT NI*T 12390 199

And it is also the view of the "9 concerning the concept of TR X T3

that the 0191719X is just like the 22n° themselves were dividing, and therefore -
3NN 595981 SNDD 3598 13T 1) HY N DILON 33Y FITNY 19919

They can divide two articles even though that both of the 210> need

each of these two articles -
— TN IN 7)) N2 TP

And therefore the rule of R"Xw is applicable, nevertheless the D191BX can

divide these two articles giving one to each of them -
— 128 DN 13D 1T %2 1T HY IYPIY D9)IVION TN DN YTINIRYHVY

For the 2»om placed the 2%e21weR which were appointed by 7''52 as if

they were the 2°2n° themselves; in regards -
— NPIYNN NNYN 727 DMH2DAT Y9N XD 1T 172 NIV XD PIINY

To divide without an assessment from 7'>2 and without a 7%, for the

division depends solely on the discretion of the °091 09X -
—18¥Y 1NN Y3 93V 19%AN 1093 DIPIIND DIV DINN IV

Just as two adult brothers who dividing their father’s estate where each

brother chooses for himself his desired portion -
— 99909 NOYIVIANRN NPITN NIINNT TN IN TINT NI*T 13yD 1211 NI

And similarly concerning the ruling of X'"Xw that the division of the

ND1MIER remains final -
— 9729V MINNY 1999 XYY

6 713°% X A literally means, ‘you pull or I will pull’. It refers to a case where two partners (or two heirs)
own in common an item which is not divisible, and each one desires it. Either of the partners may asses this
item at a certain price and say to the other, either you buy me out for this price (and then the item will be
exclusively yours), or if you do not want to buy me out, then I will buy you out for the same price (and the
item will be exclusively mine). The logic behind this is that the presenter (who is claiming 73°K WX 71) must
offer the other the first right to purchase [therefore he will not offer a low price, since the other may then
accept the offer and the presenter will lose, on the other hand he will not make it to high for then he will
buy it at an inflated price], this assures that the presenter will usually offer a market value price].

7 One may think that the DX may distribute the assets of the estate that are easily divisible; for
instance cash, or fields which are of equal value, however concerning items that are not divisible [for
example there is one chair and one desk in the estate], one may think that the 9191715X should allow it to
remain in the estate and when the children will mature they will resolve the issue through X"X or some
other means. The *"1 maintains that even in such cases the 019171BR can do as he pleases [and give one the
chair and the other the desk (as long as they receive equal monetary value, and/or any discrepancy is offset
through other means)].
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And the 2°»n° cannot protest when they mature.®

mooIn cites a dissenting opinion:
— 1055913 HEVNY RNV 291 79913 RPIT 139917 W91 DN 13%29)

However the n'1 explains that 712 means only with a ®7; for is it

bothersome to cast a 9713 -
— 11995N IN ) 19 v N9 93274 NP 1T D22 HNIY 79N o0

And in addition it is necessary to have a 7'"s2 n2w before the 019170OX
can divide the estate, and their division is valid only by items where X' X3
is not applicable.

mooIN responds to an anticipated question; how can we say 11712 and 71 together they
seem two contradictory terms, N5OIN replies:
— 9993 929V Y 1>9912)

And the term "2 is applicable by a %73 -
— 09N /39 NN 99 199N NYY MTY YWY OV W ON 115

For instance if there are three fields in the estate, the idea of 11712 assures

us that we should not divide each field into three portions and give each of

the three children a portion in each of the fields -
— ZRAN N23 AN PON THN DD XNPY NTaY HNN YD P93 NON

but rather to choose each field individually so that each one will have

his share in one place -
— N9 PHN P9Y 9130 72O “¥MNDI) maona v 57119592 239y N1

And there are many instances of ‘choosing’ even if a 5 is used, i.e.
concerning windows and ladders, and indeed we can properly say they
choose for each a ‘nice portion’.

NN concludes:

8 This is the opinion of (7°7°7) 1M1 21

9 After the 019170X has divided the estate in the appropriate amount of portions, lots are cast to assign each
heir to his respective portion. This insures that the division will be fair.

10 If there was a difficulty in casting lots, then one may argue that it is an undue burden for the 011X
(who is volunteering his time) to bear. However casting lots is not bothersome at all.

' If there are items that are one of a kind (and not divisible) they have to remain in the estate until the
o’ mature and they will deal with it then. See “Thinking it over’.

12 There is a science in dividing the estate into equal portions (even without assigning them). This is 7712
13 Let us assume the estate has four houses (and two heirs) where two of the houses have sufficient
windows while the other two are lacking window space, it is the responsibility of the 019179K to see that
each portion contains a house with sufficient window space.

14 These are ladders to service attics. The upper storied apartments have to be divided that there are the
same number of ladders in each portion, etc.
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$ 0513539 YI1929Y PNYY 13939 AN W)
And, ultimately, the >''% accepted the ruling of the n''1.

SUMMARY

Initially the *"9 maintained that the 019171dX has the power just as if the
adult brothers themselves would divide, therefore there is no need for
assessments or 771 and it can be done even by items which would normally
require X"X1. However the n"1 maintains that 7"2 nw and 97 are required
and they cannot divide items of X"Xw. The °"7 ultimately agreed with the
n".

THINKING IT OVER
Why indeed (according to the n"7) cannot the 01917VIBXR implement the rule
of TR X T3 when it is necessary [especially if it done with 7" nmw]?!°

15 See X"20777 awa 7"o0.
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